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FILED & JUDGMENT ENTERED
Steven T. Salata

Jan 10 2014

Clerk, U.S. Bankruptcy Court
Western District of North Carolina

George R. Hodges
United States Bankruptcy Judge

UNI TED STATES BANKRUPTCY COURT
WESTERN DI STRI CT OF NORTH CAROLI NA

I n Re: ) Case No. 10-31607
)
GARLOCK SEALI NG TECHNOLOA ES, ) Chapter 11
LLC., et al., )
) Jointly Adm nistered
Debtors.* )
)

ORDER ESTI MATI NG AGGREGATE LI ABI LI TY

This matter is before the <court after a hearing to

determine the reasonable and reliable estimate of Garlock

Sealing Technologies, LLCs liability for present and future
nmesot hel i oma cl ai ns. The court has concluded that the anount
sufficient to satisfy that obligation is $125 mnmillion. I n

support thereof, the court nmakes the follow ng findings of fact,

concl usi ons of | aw and order:

! The Debtors in these jointly adninistered cases are Garl ock
Seal i ng Technol ogies, LLC (“Garlock”), Garrison Litigation
Managenment G oup, Ltd., and The Anchor Packi ng Conpany.
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SUMMARY

Garl ock produced and sold asbestos gaskets, sheet gasket
material and packing used in pipes and valves that transported
hot fluids in mritine, refinery and other i ndustri al
appl i cations. Its products spent their working lives bolted
between steel flanges or valves and generally wapped wth
asbestos thermal insulation produced by other manufacturers.
Garlock’s products released asbestos only when disturbed, such
as by cutting, scraping, wre brushing or grinding — procedures
that were done sporadically and then generally only after the
renmoval of the thermal insulation products which caused a
“snowstornt of asbestos dust. It is clear that Garlock’s
products resulted in a relatively | ow exposure to asbestos to a
limted population and that its legal responsibility for causing
mesothelioma is relatively de mninus. The Sixth Circuit has
noted in an individual pipefitter’s case that the conparison is
as a “bucket of water” would be to the “ocean’s volune.”

Moel ler v. Garlock Sealing Techs., LLC, 660 F.3d 950, 954-55 (6'"

Cr. 2011).

Garlock was sued in the tort system by victins of various
asbestos-related diseases starting in the wearly 1980s -
generally in Conplaints namng 20 to 50 or nore defendants. By
all accounts Garlock was very successful in settling (and rarely

trying) such cases. By the early 2000s the focus of tort
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l[itigation had beconme nesotheliom wongful death cases. Such
cases presented an extraordinary environnent because of the
di sastrous consequences of a plaintiff’s verdict. Thus, even
where the |likelihood of an adverse verdict was small, the
prospect of a huge verdict and the great expense of defending a
trial drove Garlock to settle cases regardless of its actual
liability.

Beginning in early 2000s, the remaining |arge thernmal
i nsul ation defendants filed bankruptcy cases and were no |onger
participants in the tort system As the focus of plaintiffs’
attention turned nore to Garlock as a remaining solvent
def endant, evidence of plaintiffs’ exposure to other asbestos
products often disappear ed. Certain plaintiffs’ law firns used
this control over the evidence to drive up the settlenents
demanded of Garl ock. And, Garlock suffered a few large jury
verdicts when such evidence was not available. Gar | ock
continued settling cases with relative success, but at higher
anmounts, wuntil its insurance was exhausted and it filed this
bankruptcy case in June 2010. Involved in the present matter
are over 4000 nesothelioma claimnts who had sued Garl ock prior
to its bankruptcy filing and also an unknown nunber of victins
who will devel op nesothelioma in the future.

The purpose of this Oder is to determne Garlock’s

responsi bility for causing nesothelioma and the aggregate anount
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of noney that is required to satisfy its liability to present
claimants and future victins. The estimates of Garlock’s
aggregate liability that are based on its historic settlenent
values are not reliable because those values are infected with

the inpropriety of sonme law firnms and inflated by the cost of

def ense. The best evi dence of Garl ock’s aggregate
responsibility is the projection of its legal Iliability that
takes into consideration causation, limted exposure and the
contribution of exposures to other products. The court has

determned that $125 mllion is sufficient to satisfy Garlock’s
litability for the legitimate present and future nesothelioma
clains against it.
PROCEDURAL BACKGROUND

1. This case commenced in June of 2010 with the filing of
a Chapter 11 petition by Garlock Sealing Technol ogies, LLC and
its affiliates, The Anchor Packing Conpany and Garrison
Litigation Managenent G oup, Ltd. An  Asbestos Caimants
Committee (the “ACC') was appointed to represent existing
asbestos di sease claimants agai nst the debtors. The nenbers of
the ACC are plaintiffs’ law firnms representing those claimnts.
Al so, a Future Cdaimants Representative (the “FCR') was
appointed to represent future asbestos disease clainmants. The
debtors are subsidiaries of a non-filing conpany, Coltec

| ndustries, Inc. (“Coltec”), which is itself a subsidiary of
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Enpro Industries, Inc. Al though not a debtor, the court has
permtted Coltec to appear and participate in all nmatters.
Thus, the parties who have actively participated in the
proceedi ngs are Garl ock, Coltec, the ACC and the FCR

2. The parties first enbarked on a mssion of education
because this is a case of first inpression in this court. Early
on, the parties presented six days of testinony on the nature of
asbestos litigation in general and specifically regarding

Garlock and its affili ates.

3. Garl ock sought to have a determnation of clains in an
i ndi vi dual all owance proceedi ng. The court declined to enbark
on an allowance proceeding at that tine. | nstead, the court

determined to estimate the aggregate amount of Garlock’s
asbestos liability for the purpose of fornulating a plan of
reorgani zation, pursuant to 11 U S. C 88 502(a) & 105(a). See

In Re Garlock Sealing Techs., LLC, No. 10-31607 (Bankr. WD.N.C.

Apr. 13, 2012, (Order for Estimation of Mesotheliom d ains)
[ Dkt. No. 2102].

4. The parties have engaged in w de ranging discovery in
preparation for these estinmation proceedings. The discovery
included not only the normal discovery tools pursuant to the
Federal Rules, but also multiple questionnaires directed at the
claimants (and their law firns). These were in the nature of

soci al science surveys and sought inportant information on work
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hi stories and exposure to Garlock’s and other manufacturers’
pr oduct s. The parties also engaged expert assistance for the
purpose of data conpilation, financial projection and overall
estimation.

5. In the due course of the base bankruptcy case, Garl ock
has proposed a Plan of Reorganization that would include a fund
of $270 mllion for resolution of present and future asbestos-
related clains. This estimation is necessary to consideration
of that Plan or any subsequent nodification to it or a conpeting
Plan filed by another party.

6. Fundanmental to the present proceedings is this court’s
April 2012 Order for Estimation of Mesothelioma d ains. That
order establishes the goal of reaching a “reasonable and
reliable estimate of the amunt of Garlock’s liability for
present and future nesothelioma clainms” and sets the course for
achi eving that.

7. The parties have had tw distinct approaches to
Estimation that were reflected in their evidence at the
estimation hearing. The debtors offered a “legal liability”
approach that considers the nerits of the clains in aggregate by
applying an econonetric analysis of the projected nunber of
claimants and their |ikelihood of recovery. The ACC and FCR
offered a “settlenment approach” based upon an extrapolation from

Garlock’s history of resolving nesothelioma clains in the tort
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system The end products of the two approaches differ by about
a billion dollars: Garlock’s estimate is about $125 million and
the ACC/ FCR estinmates are $1-1.3 billion

8. The evidence discussed below was presented at a
hearing that took place over seventeen trial days and included
29 witnesses and hundreds of exhibits. The court attenpts to
explain its decision and the reasoning for it by discussing in
the foll ow ng order:

1) The *“science” evidence relating to asbestos and
asbest os di sease;

2) The “soci al sci ence” evidence relating to
practices in asbestos tort litigation;

3) The case law in asbestos estinmation cases; and

4) The resulting estimation of Garlock’s aggregate
liability.

9. Because of the relative overwhelmng nmagnitude of
mesothelioma clainms in conparison to clains based on other
di seases, the parties have agreed and the court has ordered that
this proceeding does not include any liability for non-
mesothelioma clains or any clains against Anchor. The sole

issue here is the liability of Garlock for nesothelioma.
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SCI ENCE EVI DENCE

10. The parties made an extensive offering of scientific
evi dence on a nunber of topics: (a) the nature of asbestos, its
different types and their relative toxicity; (b) the nedical
evi dence of the operation of asbestos in the lungs; (c) uses of
asbestos in Garlock and other third-parties’ products in naval
and industrial appl i cati ons; (d) i ndustri al hygi ene and
epi dem ol ogy evidence of exposure caused by Garlock and third-
parties’ products; and (e) safety and regul atory pronouncenents
regardi ng asbestos exposure. The nature of this evidence was
reported to be much |Iike what may have been offered at a trial
of a personal injury/wongful death claim by a mnesotheliom
victim There it would be necessary for the jury to resolve
i ssues of causation in a binary fashion — “yes” or “no.” But,
here in nmaking an aggregate estimation, that is not necessary.
Rat her, It is sufficient for the <court to find that,
predom nantly, Garlock’ s products exposed people to only a | ow
dose of a relatively less potent chrysotile asbestos and al nost
always in the context where they were exposed to nuch higher
doses of nore potent anphibole asbestos. So, across all
potential clainms, Garlock’s liability for nesothelioma should be

relatively small.
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Nat ure of Asbestos

11. “Asbestos” is actually a generic or marketing term for
a group of naturally occurring mnerals used for comercial
appl i cati ons. These include *“chrysotile” and *“anphiboles.”
Anmphi bol es further i ncl ude “anosite”’ and “crocidolite.”
Anmphi bol es have relatively longer, w der and straighter fibers.
Chrysotile has a serpentine fiber structure. There are other
forms of asbestos that are not used in conmercial applications,
and these are sonetinmes a contam nant. Garl ock’s products used
chrysotile alnost exclusively. Anosite was largely used for
insulation materials and crocidolite for specialty applications
i n products produced by others.

12. The relative toxicity or potency to cause disease of
the three has been variously expressed. One study stated the
rati o as 500: 100: 50 (crocidolite: anosite: chrysotile).
Modi fication of that ration expressed it as 100:5:1. Another
study in 2008 expressed the ratio between anphiboles to
chrysotile as 900-2000: 0-1. Thus, it 1is <clear under any
scenario that chrysotile is far less toxic than other forns of

asbest os.
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Medi cal Evi dence

13. Inhalation of asbestos can cause a nunber of diseases
of the Ilung. The focus of this estimation is Garlock’s
l[itability for causing nesotheliom, which is a malignancy of the
l[ining around the |ungs. It is always fatal, causing death
essentially by suffocation wthin about eighteen nonths of
di agnosi s. Fortunately, nesothelioma is very rare. But, for
the individual victimit is a horrific death.

14. There is a “background” rate of i nci dence of
mesothelioma in all populations that is not known to be caused
by asbestos exposure, but this anmobunts to a mniscule percentage
of cases. The overwhel mi ng incidence of nesothelioma is caused
by exposure to asbestos.

15. There is a “dose-response” elenent to the devel opnent
of nesot hel i ona: A higher and nore prolonged dose of asbestos

i ncreases the chance of devel opi ng the di sease.

16. There is a long “latency period” between first
exposure to asbestos and devel opnent of nesothelioma. The
medi an latency period is around 35 years. H gher doses of

exposure appear to result in a shorter latency period, but the
di sease rarely develops in less than ten years.

17. Dr. Thomas Sporn, MD., is a pathologist who is a
professor and attendi ng physician at Duke University where he is

the head of Pul nonary and Thoracic Pat hol ogy. He descri bed the

10
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differences in the mneral ogical structures of the two groups of
asbestos minerals and the resulting biologic consequences. The
anphi bole — anvosite, crocidolite and non-comercial trenolite -
have a straighter, wider and |longer fiber structure. Chrysotile
fibers have a serpentine structure and shorter |ength. Bi o-
persi stence — the anount of tine an inhaled particle can persist
in the body - is nmuch |onger for anphibole asbestos than for
chrysotile. Anphi boles resist chem cal degradation in the human
body and can persist for nonths to years. Chrysotile is broken
dowmn in the body in days to weeks. Dr. Sporn concluded that
there is no doubt that anphibole exposure causes nesotheliona.
But, chrysotile has a nuch |ower pathogenicity. That is, a
person woul d have to have a much greater exposure to chrysotile
to increase their risk of nesotheliona. And exposure to
chrysotile from a comercial end product such as gaskets would
not be sufficient to cause nesotheliona. Further, Dr. Sporn
concluded that there was no scientifically reliable connection
bet ween chrysotil e exposure and nesot hel i ona.

18. Dr. David Weill, MD., is a physician and professor at
Stanford University. He is the Director of Stanford s Center
for Advanced Lung Disease. He explained the human body’s
physi cal and cellular defenses to different types of asbestos
fibers. The body’s physical defenses in the nose, nouth, throat

and lungs are nore likely to catch a fiber that has been

11
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encapsul ated because it is less aerodynamc than a | oose fiber
Even after being inhaled, a fiber may be attacked by macrophage
cells that engulf the fiber and rel ease enzynes to dissolve it.
The long fibers of anphiboles tend to resist the nmacrophage
cells’ efforts to elimnate it. The smaller particles of
chrysotile are nore easily defeated by the macrophage cells and
then elimnated by the Ilynphatic system Longer anphi bol e
fibers tend to stick in the lynphatic system and accunulate in
the pleural tissue of the lung - the normal site of nalignant
nmesot hel i oma. Thus, there is a biologic rationale for the
differences in toxicity of the asbestos fiber types.

19. Dr. Wi | | concl uded that | ow dose exposure to
chrysotile from gaskets and packing would not contribute to the
cause of nesothelioma even over a lifetine of working wth those
pr oduct s. There has been no denonstration that pure chrysotile
causes asbestos diseases and any likely contam nation would only
amount to a mnute exposure.

20. Dr. Arnold Brody testified about the results of his
studies of the effect of chrysotile on rats. He has a Ph.D. in
cell biology and is an experinental pathol ogist and professor at
Tul ane University. H s research results are informative, but
are not probative on issues before the court because his focus
has not been on causation of disease in humans, but rather on

the cellular nechanics of asbestos in aninmals. H s research

12
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does not simulate |lowlevel asbestos exposure in humans.
Rat her, his studies used extrenely high concentrations (1000
f/cc) of pure chrysotile in an aerosol form conti nuously
exposed to rats that had been bred to be pre-disposed to
devel opi ng di sease. Further, none of his studies have actually
caused his rats to develop nesotheliona. Mor eover, ot her
studies on primates concluded with no pathological findings with
| ow dose exposure to chrysotile. Finally, simlar results to
his studies are produced by many other substances besides
asbest os. Therefore, the court does not find Dr. Brody's
testinony persuasive or probative on the issue of the toxicity
of sporadic | ow doses of chrysotile in humans.
Garl ock’s Products and Applications

21. @Garlock produced gaskets and sheet gasket naterial
that contained chrysotile asbestos encapsulated in a polyner
substance. On a nuch smaller scale, it also produced a product
line of gaskets containing crocidolite asbestos for specialty
applications involving acids. A related conpany, Anchor
Packi ng, produced packing for valves that contained chrysotile.
The last two products are not significant overall sources of
personal injury clains, so the evidence primarily focused on
Garlock’s chrysotile gasket products. Garl ock’s nane was

printed on its gaskets, which made it well known in its

13
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industry, and may have <contributed to its recognition by
cl ai mant s.

22. Asbestos gaskets were wused in Navy, other nmarine,
refinery and other industrial applications — anywhere that hot
liquid was noved in pipes. A gasket is necessary where two
sections of netal piping are bolted together or where a section
of pipe is bolted to a valve. These were generally |arge pipes
and valves and often ran overhead in cranped spaces. Pi pes and
val ves are joined at flanges that are bolted together. A gasket
fits between the flanges to prevent | eakage. It may remain
there for years. Asbestos was wused in gaskets for hot
appl i cations because of its insulative and cohesive properties.

23. Virtually all of the pipes, flanges and valves where

Garl ock’s gaskets were used were wapped in a thick covering of

thermal insulation produced by other manufacturers. Thi s
thermal insulation contained anobsite asbestos and in sone
applications |oose anpbsite was used to fill wvoids in the

asbest os wr appi ng.

24. To the uninitiated, the term “insulation” nay conjure
up imges of “R  values, pink panthers and itchy material
between attic joists. But, that is not the “thermal insulation”
that surrounded the pipes and valves where Garlock’s gaskets

wer e used.

14
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25. A typical pipe joint covered in thermal insulation

woul d appear sonething like this diagram

26. @Grlock’s gaskets did not emt asbestos fibers in
their stationary form or in use when sandw ched between two
metal flanges. It was only when the gaskets were cut, hanmmered,
scraped, brushed or abraded that they could generate breathable
asbestos fi bers. That occurred when gaskets were shaped or
renmoved from fl ange faces. Gaskets were cut from sheet nateria
using shears or saws and by hammering the material out against
the flange face. When gaskets were renoved from flanges, they

were normally degraded by years of existing in a hot

15
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envi ronment . Wrkers scraped the flange to renove the bul k of
the gasket material, nost often with a putty knife. Then the
gasket residue would be renoved by brushing with a hand or power
W re brush.

27. But, before a gasket could be replaced, it was
necessary to renove the thermal insulation material from around
the joint or valve. This could be done with a knife or saw, but
was commonly acconplished by beating the material with a hamrer
or other available tool. Regardl ess of the tool wused, this
process created a great deal of dust containing anosite
asbestos. It was commonly described by workers as a “snowstorni
of dust.

Exposure Evi dence — Epidem ol ogy and I ndustrial Hygi ene

28. Two studies of exposure to asbestos specifically from
gasket renoval work are inconclusive at best. There is a great
deal of peer-reviewed scientific literature relating to asbestos
exposure in general, with varying degrees of reliability. The
nost reliable and probative of those reports confirns that
exposure to asbestos from end users of encapsul ated asbestos
products is mninal.

29. Fred Boelter testified about a sinulation that he
pr epar ed. He is a certified industrial hygienist, professional
engi neer (civil and environmental) and licensed asbestos

inspector with forty years experience. He constructed a sanple

16
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insulated pipe system inside of a sealed air chanber and
collected air sanples during insulation and gasket renoval
activities. He used a hamrer to beat and break off the therma
insulation surrounding the pipe joint flanges and then used a
putty knife and electric wire brush to renove the gasket and
adhered gasket material from the flange surfaces. Anal ysi s of
the air sanples taken during each activity denonstrated no
quantifiable asbestos exposure from gasket renoval. Al so,
whet her dry or wet, and regardless of which tool was used, the
OSHA exposure standard of 1 fiber/cc was not exceeded in any
operation with the gasket. On the other hand, renoval of the
insulation material exceeded the 1 f/cc exposure standard by 50
to 80 tines.

30, M. Boelter’s study was well-conceived and carried
out, but it suffers from the fact that it is a sinulation and
that it was recently constructed. It would be unusual in an
actual work situation for gaskets to be renoved soon after their
instal |l ation. Normal Iy years of use and degradation woul d take
pl ace prior to renoval. In fact, M. Boelter’s gaskets cane off
the flanges easily and largely intact which was not the nornal
experience in actual work environnents. Consequently, M.
Boelter’s simulation is not probative of such actual work

experi ence.

17
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3. Dr. WIlliam Longo is a Ph.D. in Mterials Science and
Engi neering who works for Materials Analytical Services, a
private |aboratory and consulting group. He perforned a work
practice simulation study of fiber release from gaskets in 2002,
published an article about that study and has done sone
subsequent gasket studies.

32. Dr. Longo’s studies produced fiber releases well above
background levels, and he offered his opinion that fabrication
and renoval of gaskets woul d expose a person to significant, but
varyi ng, anmounts of asbestos fibers depending on the size of the
gasket, the amount of residue on the flange and the nethod of
renoval .

33. Dr. Longo’'s studies suffer from serious deficiencies
and the court finds that they are not reliable:

a) The first supposed “wor k si mul ati on”
involved gluing a new gasket to a flange with epoxy and then
abrading it with various nethods. There is no testinony that
woul d support that sinulation as a practice that actually
occurred in the workplace. Especially when Dr. Longo admts
that the anmount of dust produced depended in large part on the
anount of gasket present, his grinding and abrading whole
gaskets is not probative of what was produced by actual workers

removi ng gasket residue.

18
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b) Dr. Longo’'s “gasket studies” suffer from a
list of deficiencies sufficient to render them useless. Sone of
the nore glaring problens are : (i) The nunber of basic errors
is remarkable for a supposed scientific study. Dr. Longo
attenpted to explain these as “typos,” but many of the errors
involve things such as msidentification of fibers and
m sl abeling of sanples; (ii) The materials used in the studies
were provided with funding by plaintiffs’ attorneys, but that
fact was not disclosed; (iii) The studies neasured dust, but
there was no showing of what, if any, of the dust contained
asbestos fibers; (iv) The study wused Tyndall lighting in a
video, but there was no scientific purpose for this and nothing
in the formof “scientific” results were reported as a result of
the lighting; (v) The results were influenced by the overzeal ous
techni ques used which involved using tools above their safety
ratings; (vi) sonme equi pnment used to nmeasure dust concentrations
mal functioned and/or was not operated properly and led to
puzzling results — such as nmeasurenent of nore dust during a
rest period than when actual |y worKking.

34. The appearance is that Dr. Longo’'s studies were
carried out in such a way as to produce the highest results
possi ble and to overdramatize the process. As such, the court

cannot accept his studies or opinions as probative.

19
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35. Dr. Longo’'s studies are pseudo-science at best. Thi s
is best denonstrated by conparison to the truly scientific study
done by Dr. Lanbertus Hesselink. Dr. Hesselink holds a Ph.D. in
Applied Mechanics and Physics and is a professor in the
el ectrical engineering and applied physics departnents of
Stanford University. H's specialty is optics and nanophot oni cs.
He performed an analysis that concluded that the bright spots in
Dr. Longo’'s Tyndall lighting video <could not possibly be
respirable asbestos in the range of .01 to 3 mcrons in
dianeter. Dr. Hesselink’s study focused on neasuring the anount
of light scattered by a single chrysotile fiber. The process is
fully docunented and is repeatable by other scientists who m ght
want to test it. By contrast, the results from Dr. Longo's
study could not be repeated, even by his own staff. Dr .
Hesselink’s study shows that under all circunstances, it is not
possi ble for the human eye to see particles in the range of .01
— 3 mcrons in dianmeter and that the particles visible in Dr.
Longo’s video are not chrysotile fibers.

36. Finally, M. Boelter testified that there is no usefu
application for Tyndall lighting in industrial hygiene because
it cannot be quantified. He further denonstrated that Tyndal
lighting shows a great deal of visible “dust” generated when an
electric wire brush is applied to a new netal flange with no

gasket on it.

20
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37. Larry Liukonen is a certified industrial hygienist who
conducted gasket studies for the U S. Navy in 1978. He studied
all aspects of the life cycle of a gasket. Hi s study involved
nmonitoring workers at Brenerton Naval Shipyard during “rip out”
operations that were part of naintenance on naval ships. The
wor k nonitored included insulation renoval, form ng gaskets from
sheet material, and the full range of activities related to
gasket renoval and flange cleanup. The study denonstrated that
there was exposure in the range of 3 to 5 f/cc for
“manuf acturing” gaskets from sheet material wusing shears and
saws. Further, end users of gaskets did not have nearly that
exposure — gasket renoval produced only mniml detectable
| evel s of dust and all sanples were less than 1 f/cc; the range
and average for hand scraping of gasket residue was .05 f/cc.
M. Liukonen concluded from his study that there was no hazard

associated with exposure to asbestos from conpressed asbestos

sheet gaskets. M. Liukonen also conducted a 1975 study of
i nsul ation exposure for the Navy. The exposures from thernal
insulation consistently exceeded the short-term limts for

asbest os exposure that were established at that tine.

38. Dr. Carl Brodkin and Dr. Laura Wlch both testified
that any docunented occupational exposure to <chrysotile -
regardl ess of how mniml - was sufficient to attribute it as a

cause of nesotheliona. Dr. Brodkin is a physician in

21
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Cccupational and Environnental Medicine and Internal Medicine.
Dr. Welch is a physician enployed by the Center for Construction
Research and Training (fornmerly known as the Center to Protect
Wrkers’ Rights). Their opinions were based on the review of a
nunber of studies in peer-reviewed literature. A fundanent al
flaw in their analyses is that the studies on which they rely
all involve people in very high exposure settings — such as
m ners or manufacturing/textile workers.

39. They then apply the findings from such high-dose
occupations to | owdose applications w thout an adequate basis.
Moreover, their nethodol ogy does not consider the portion of a
person’s exposure to a particular product by tinme or intensity.

40. One study relied upon by Dr. Wlch involved a textile
plant in North Carolina. This study purportedly shows that
chrysotile asbestos was processed in the plant and concl udes
that the asbestos disease resulting in people who worked there
was a result of chrysotile exposure. But, the study fails to
account for asbestos exposures that those workers may have had
at other jobs or elsewhere. Consequently, whether or not there
was chrysotile at that plant, the conclusion reached is an
i nappropriate specul ati on.

41. Drs. Brodkin and Wl ch discount contrary studies for
certain flaws while overlooking simlar or nore significant

flaws in the studies upon which they rely. There appear to be a
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host of scientific studies in the peer-reviewed literature that
can be cited for both sides of the issues involved here. Some
are financed by conpanies with potential liability and sone are
financed by those pronoting clainmants’ interests. Al have
fl aws and drawbacks of sone kind that can call their concl usions
i nto question.

42. Dr. David Garabrant, MD., is a physician specializing
in occupational nedicine and epidemology, the study of the
distribution and causes of di sease conditions in human
popul ati ons. He is associated with the University of Southern
California Medical School and maintained a clinical practice
treating patients through 2011.

43. Dr. Garabrant prepared a “neta-analysis by occupation”
from all of the reliable studies that report the results of
exposure to asbestos. In that analysis he determned a risk
ratio for various occupations. From his analysis he concl uded
that there is a background rate of nesothelioma in al
popul ations. He further concluded that the occupations that
denonstrate significantly i ncreased risk of devel opi ng
mesot hel i oma are those involved with thermal insulation

44, O particular interest to Dr. Garabrant were the
studies and results for “vehicle mechanics” since it is one of
the few occupations where workers are exposed to chrysotile, but

not anosite asbestos. There has been no showing of any
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increased risk of nesothelioma in vehicle nechanics even though
they work wth brake 1linings, «clutches, and gaskets that
cont ai ned chrysotile. The risk ratio for vehicle nechanics was
about the sane as for teachers and office workers.

45. Dr. Garabrant collected all of the reliable scientific
studies on whether |owdose exposure to chrysotile causes
mesot helioma. He found no statistically significant association
bet ween | ow dose chrysotil e exposure and nesot hel i ona.

46. Dr. @Grabrant’s anal ysis appears thorough and based on
appropriate scientific methods. The court finds it reliable and
per suasi ve.

47. The court finds no probative value to the statenents
of safety and regulatory agencies or to the warnings contained
in Garlock’s own Materials Safety Data Sheets. Such statenents
sinply involve sonething quite different than the issues
i nvol ved here. Many, if not all, safety and regul atory bodies
have issued statenents, policies or regulations regarding
asbest os exposure. But, these cannot be probative on the issue
of causation because of the differences in the way courts and

regul atory authorities assess risk. See, In re WR Gace &

Co., 355 B.R 462, 468-469 (Bankr. D. Del. 2006). Regul at ory
authorities use “precautionary principles” to carry out their
mandates and use linear projections into a zone of inference of

t heoreti cal risk that are not appropriate for judicial
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determ nati ons, i ncluding causation. Consequent |y, agency
statenents, policies and regulations — and conpany warnings
required by them — are sinply not relevant to estimtion of

Garl ock’s aggregate asbestos liability.

48. I n concl usion: The court does not believe that it is
necessary for it to determne — one way or the other - whether
| ow dose exposure to chrysotile in Garlock gaskets could cause
nmesot hel i oma. Because the court is estimating Garlock’s
aggregate asbestos liability across all cases, it is sufficient
to conclude that Garlock has denonstrated that its products
resulted in relatively low exposure of a relatively |[|ower
potency asbestos to a |limted population and that the popul ation
exposed to Garlock’s products was necessarily exposed to far
greater quantities of higher potency asbestos from the products
of others.

SOCI AL SCI ENCE EVI DENCE

49. Garlock was a relatively snmall player in the asbestos
tort system It is best described by one of its present
opponent’s experts as “a rather mnor producer of asbestos
products ... They nade a gasket. And it’s not a significant
product, it’'s not a significant defendant.” (Testinmony of Dr.

Peterson in In re Western Asbestos/ McArthur, Nov. 13, 2003).

50. Nevertheless, Garlock was an active litigant in the

tort system for thirty years — wuntil its insurance ran out.
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During that tinme it tried to verdict a nunber of cases: it won
defense verdicts in a very high percentage of those trials, but
it suffered mllion-plus dollar judgnents in a few cases.
Garlock negotiated settlenents in over 99% of the twenty
t housand nesothelioma cases in which it was a defendant.
Garl ock’s evidence at the present hearing denonstrated that the
last ten years of its participation in the tort system was
infected by the mani pul ati on of exposure evidence by plaintiffs
and their |awyers. That tactic, though not wuniform had a
profound inpact on a nunber of Garlock’s trials and many of its
settlenments such that the anounts recovered were infl ated.
51. There are a nunber of elenents that make asbestos tort

[itigation unique:

a. Mesot hel i oma cases are always “death” cases wth
the potential for | arge verdicts. Li vi ng
plaintiffs are often given preferential trial
settings that can increase the anount of the
potential verdict.

b. The 30 to 40 year |atency period between exposure
and onset of disease neans that a plaintiff my
have had many exposures over a long period of
time, many of which were in the distant past.
Al so, because disease is not imediate, the victim

was likely not aware of the injury as it occurred.
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Consequently, the plaintiff nmay not be able to
specifically identify the responsible tortfeasors.

C. As cases are worked up over years of practice,
plaintiffs’ |awers develop evidence of asbestos
exposure at certain job sites or in certain
occupations - from product records, wor ker
depositions and the Ilike. Consequently, in many
I nstances, the exposure evidence is wunder the
control of the plaintiffs’ |awer rather than the
plaintiff.

d. The Conplaint in the typical asbestos |awsuit
nanmes 30 to 100 defendants. In any such case,
there are the primary “targets” and many | esser
def endant s. The plaintiff my not even have
exposure evidence for sone of the defendants.

52. One of @Garlock’s primary defenses was to deflect
responsibility to other co-defendants. Garlock’s contention was
that its encapsulated chrysotile product did not cause injury.
Evidence of the plaintiffs’ exposure to other co-defendants
products was essential to its defense and its negotiating
posi tion.

53. The asbestos tort litigation system has evolved
through thirty-plus years of noves and counter-noves as

ci rcunst ances changed and plaintiffs’ |awers sought to increase
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recoveries for their clients and defendants’ |awers sought to
l[imt their clients’ |osses.

54. In the early years, the primary focus was on clains
for lung cancer, asbestosis and other diseases. There were sone
abuses involving mnmass screenings of potential clainmants and
bogus diagnoses of the disease. Since 2000, the focus of
litigation has been on clainms for nesothelioma for which there
is nore certainty as to diagnosis of the disease and to
causati on.

55. At the outset, the largest participant in the asbestos
tort [itigation system was Johns Manvil | e Cor porati on
(“Manville”). Manville had — by far — the |largest share of the
United States asbestos market as a manufacturer of asbestos
insulation along wth other end-use asbestos products and
asbestos materials used for manufacture by others. Manville was
the primary defendant in virtually every asbestos tort conplaint
and generally drove the defense of the litigation. In 1982
Manville filed bankruptcy and exited the tort system After
several years, a trust was established and it re-entered the
tort system and paid clains to the point the fund was exhausted
and it had to reorganize again. Utimately, the Johns Mnville
Trust was created and began paying clains outside the tort
system pursuant to the terns of its trust distribution

pr ocedur es.
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56. A nunber of defendants banded together to attenpt to
resolve clains as a group. First, a group known as the Asbestos
Claims Facility existed for several years and then dissolved.
Later, another group (of many of the sanme conpanies) fornmed and
was called Center for dCdains Resolution. It dissolved in
January 2001, thus renoving from the system the single I|argest
source of paynents.

57. As tine passed and resources were exhausted, various
defendants filed bankruptcy cases and exited the tort system
In the 1990s conpanies such as Celotex Corporation, Eagle
Pi cher, and Keane Corporation filed bankruptcy cases. From 2000
to 2005, what Garlock has referred to as the “bankruptcy wave”
occurred as a nunber of nmmjor asbestos defendants filed
bankruptcy cases. These i ncl uded: Owens Corning Fibreboard,
Pittsburgh Corning, US. Gypsum Babcock & WIcox, Federal
Mogul, Turner & Newell, Arnstrong Wrld Industries, and WR
Grace. This was actually the second such “wave,” but its inpact
on Garlock was nore pronounced because it took out of the system
virtually all of the remaining thermal insulation defendants.
These were the “big dusties” as the ACC s counsel referred to
t hem After the first “wave” Garlock still had viable
insulation co-defendants on whom to lay off responsibility.
But, the second “wave” w ped out insulation manufacturers as co-

defendants in the tort system The conbination of the
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bankruptcies of the remaining “big dusties” and the dissolution
of the Center for Clains Resolution renoved fromthe system nost
of the funding for liability paynents.

58. Most significant to Garlock, though, was the fact that
often the evidence of exposure to those insulation conpanies’
products al so “di sappeared.” This occurrence was a result of
the effort by sonme plaintiffs and their lawers to wthhold
evidence of exposure to other asbestos products and to del ay
filing clains agai nst bankrupt defendants’ asbestos trusts until
after obtaining recoveries from Garlock (and other viable
def endant s) . Garl ock presented substantial evidence of this
practice and a few exanples will denonstrate the pattern

a. One of the leading plaintiffs’ law firnms wth a
national practice published a 23-page set of
directions for instructing their clients on how
to testify in discovery.

b. It was a regular practice by many plaintiffs’
firme to delay filing Trust <clains for their
clients so that remaining tort system defendants
woul d not have that information. One plaintiff’s
| awer stated his practice as seemngly sone
perverted ethical duty:

“My duty to these clients is to naximze
their recovery, okay, and the best way for

me to naximze their recovery is to proceed
agai nst sol vent vi abl e non- bankr upt
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defendants first, and then, if appropriate,
to proceed agai nst bankrupt conpanies.”

C. In 15 settled cases, the court permtted Garlock
to have full discovery. Garl ock denonstrated
t hat exposure evidence was wthheld in each and
every one of them These were cases that Garl ock
had settled for I|arge suns. The discovery in
this proceeding showed what had been withheld in
the tort cases — on average plaintiffs disclosed
only about 2 exposures to bankruptcy conpanies’
products, but after settling wth Garlock nade
cl ai s agai nst about 19 such conpani es’ Trusts.

59. The ACC has attenpted to mnimze the significance of
Trust <clains as being sonehow disconnected from exposure
evi dence. That argunent is belied by exanples of cases where
exposure evi dence was w t hhel d.

60. In a California case involving a fornmer Navy machi ni st
mat e aboard a nucl ear submarine, Garlock suffered a verdict of
$9 mllion in actual damages. The plaintiff did not admt to
any exposure from anphibole insulation, did not identify any
specific insulation product and clainmed that 100% of his work
was on gaskets. Garlock attenpted to show that he was exposed
to Uni bestos anphibole insulation manufactured by Pittsburgh
Cor ni ng. The plaintiff denied that and, nor eover, t he

plaintiff’s |lawer fought to keep Pittsburgh Corning off the
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verdict form and even affirmatively represented to the jury that
there was no Unibestos insulation on the ship. But, discovery
in this case disclosed that after that verdict, the plaintiff’s
|awers filed 14 Trust clainms, including several agai nst
anphi bol e insulation manufacturers. And nost inportant, the
sane | awers who represented to the jury that that there was no
Uni best os insul ati on exposure had, seven nonths earlier, filed a
ballot in the Pittsburgh Corning bankruptcy that certified
“under penalty of perjury” that the plaintiff had been exposed
to Uni bestos insulation. In total, these lawers failed to
di scl ose exposure to 22 ot her asbestos products.

61. A Phil adel phia case involved a |aborer and apprentice
pipefitter in the Philadel phia shipyard which Garlock settled
for $250, 000. The plaintiff did not identify exposure to any
bankrupt conpani es’ asbestos products. In answers to witten
interrogatories in the tort suit, the plaintiff’s |awers stated
that the plaintiff presently had “no personal know edge” of such
exposure. However, just six weeks earlier, those sane |awers
had filed a statenent in the Owens Corning bankruptcy case,
swrn to by the plaintiff, that stated that he “frequently,
regularly and proximately breathed asbestos dust emtted from
Onens Cor ni ng Fi bergl as’ s Kayl o asbestos-containing pipe
covering.” In total, this plaintiff’s lawer failed to disclose

exposure to 20 different asbestos products for which he nmade
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Trust cl ains. Fourteen of these clains were supported by sworn
statenents, that contradicted the plaintiff’s denials in the
tort discovery.

62. Another case in New York was settled by Garlock for
$250, 000 during trial. The plaintiff had denied any exposure to
insulation products. After the ~case was settled, t he
plaintiff's lawers filed 23 Trust clains on his behalf — eight
of them were filed wthin twenty-four hours after the
settl enent.

63. In another California case, Garlock settled with a
former Navy electronics technician for $450, 000. The plaintiff
denied that he ever saw anyone installing or renoving pipe
insulation on his ship. After the settlenent, the plaintiff’'s
| awyers filed eleven Trust clains for him - seven of those were
based on declarations that he personally renoved and replaced
insulation and identified, by name, the insulation products to
whi ch he was exposed.

64. In a Texas case, the plaintiff received a $1.35
mllion verdict against Garlock upon the claim that his only
asbestos exposure was to Garlock crocidolite gasket material.
Hi s responses to interrogatories disclosed no other product to
whi ch he was exposed. The plaintiff specifically denied any
know edge of the nane “Babcock & WIcox” and his attorneys

represented to the jury that there was no evidence that his
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injury was caused by exposure to Owens Corning insulation.
Garlock’s discovery in this case denonstrated that the day
before the plaintiff’s denial of any know edge of Babcock &
Wl cox, his lawers had filed a Trust claim against it on his
behalf. Also, after the verdict, his lawers filed a claimwth
the Omnens Corning Trust. Both clains were paid — upon the
representation that the plaintiff had handled raw asbestos
fibers and fabricated asbestos products from raw asbestos on a
regul ar basi s.

65. The court permtted Garlock to have full discovery in
only 15 cl osed cases. In each and every one of those cases it
di scl osed that exposure evidence was wthheld. For fifteen
plaintiffs represented by five magjor firnms, the pattern of non-

di sclosure is the sane:

Case D scl osed Not Di scl osed
1 2 22
2 7 25
3 3 23
4 6 19
5 2 22
6 1 14
7 0 11
8 5 11
9 0 25
10 0 20
11 1 23
12 3 26
13 1 25
14 1 14
15 0 4

66. These fifteen cases are just a mnute portion of the

t housands that were resolved by Garlock in the tort system And
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they are not purported to be a random or representative sanple.
But, the fact that each and every one of them contains such
denonstrable msrepresentation is surprising and persuasive.
More inportant is the fact that the pattern exposed in those
cases appears to have been sufficiently w despread to have a
significant inmpact on Garlock’s settlenent practices and
results. Garlock identified 205 additional cases where the
plaintiff's discovery responses conflicted with one of the Trust
claim processing facilities or balloting in bankruptcy cases.
Garlock’s corporate parent’s general counsel identified 161
cases during the relevant period where Garlock paid recoveries
of $250,000 or nore. The limted discovery allowed by the court
denonstrated that al nost hal f of those cases involved
m srepresentati on of exposure evidence. |t appears certain that
nmore extensive discovery would show nore extensive abuse. But
that is not necessary because the startling pattern of
m srepresentation t hat has been shown IS sufficiently
per suasi ve.

67. In contrast to the cases where exposure evidence was
wi thheld, there were several cases in which Garlock obtained
evi dence of Trust clains that had been filed and was able to use
themin its defense at trial. |In three such trials, Garlock won
defense verdicts, and in a fourth it was assigned only a 2%

liability share.
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68. The court is also persuaded by the observations of
Garlock’s outside |awers, Messrs. Turlick (on the East Coast)
and d aspy (on the West Coast) who were involved in negotiating
and trying cases; and of its General Counsel, M. Mgee, who was
i nvol ved in approving settlenents. They observed that when the
thermal insulation defendants left the tort system evidence of
exposure to their products “disappeared.” That observation is
corroborated by the discovery in this proceeding. They
uniformy explained how their negotiating and trial strategies
woul d have changed if they had had the exposure evidence that
di sappeared when the insulation defendants exited from the tort
system

69. The ACC correctly notes that the standard for making
Trust clains is different than for establishing a tort claim
Trusts permt “placeholder” clains and also often allow clains
based upon working at a certain |ocation where asbestos exposure
was presuned. But, relaxed Trust claimng rules do not explain
or excul pate the “disappearance” of exposure evidence noted
here. \Whether “bare bones,” “placeholder” or “presunptive,” the
Trusts require sone “neani ngful and credi bl e” exposure evidence
to pay a claim But, nost inportant, while it 1is not
suppression of evidence for a plaintiff to be unable to identify
exposures, it is suppression of evidence for a plaintiff to be

unable to identify exposure in the tort case, but then later
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(and in sone cases previously) to be able to identify it in
Trust cl ai ns. It is that practice that prejudiced Garlock in
the tort system — and nakes its settlenent history an unreliable
predictor of its true liability.

70. The effect of wthholding exposure evidence extended
well beyond the individual cases involved because it was
concentrated in hi gh-dol | ar “driver” cases. Garl ock’s
settlenent of cases was not a series of isolated individual
events, but rather a nore unified practice devel oped over years
of dealing with a finite group of plaintiffs” lawers on a
regul ar basis. Cases often were settled in groups for one sum
that was to be divided anobng the group by the plaintiffs’
| awyers without regard for a liability determnation in any one
case. But, cases of significant potential liability were often
settled as part of such a group settlenent. Such “driver” cases
woul d be specifically negotiated with an additional anount to be
spread among the rest of the group. Whet her settled
individually or wwth a group or tried to verdict, the cases of
large potential liability had a significant effect on other
pending and future cases. Thus, their inpact was conpounded
wel | beyond the individual “driver” case itself.

71. The wi thhol ding of exposure evidence by plaintiffs and
their lawers was significant and had the effect of wunfairly

inflating the recoveries against Garlock from 2000 through 2010.
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The court makes no determnation of the propriety of that
practice. The only thing that is inportant for this proceeding
is that the practice was sufficiently w despread to render
Garlock’s settlenents wunreliable as a predictor of its true
lTability. Consequently, Garlock’s settlenent and verdict
history during that period does not reflect its true liability
for mesothelioma in the pending and future clai mants.

72. Another factor also makes Garlock’s settlenent anounts
a dubious reflection of liability. One of the unique aspects of
asbestos injury litigation is its high cost to all parties. The
cost of expert wtnesses alone is staggering because of the
array of disciplines needed. A typical trial would require
experts in industrial hygiene and multiple nedical disciplines.
The  “science evi dence” present ed at this hearing was
representative of an individual trial in the tort system and
i nvol ved seven expert wtnesses, including five with Ph.D. or
M D. degrees.

73. In addition, the tine and effort required to prepare
and try an asbestos case is significant. Because of the nunber
of defendants and the length of work history to be exam ned, the
deposition of the plaintiff often requires weeks. Preparation
al so often requires extensive investigative efforts to determ ne
the products to which the plaintiff was exposed during a forty-

year work life.
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74. Garlock considered its potential liability from an
adverse verdict in evaluating cases — certainly the nmajor cases
it faced. But, for Garlock, the expense of preparing, trying
and winning an asbestos injury case far exceeded the $75,000
average settlenent paid to claimants. The overwhelm ng majority
of cases @Garlock settled were done in groups of |arge nunbers of
claims wthout real analysis of the *“liability” to any
i ndi vi dual cl ai mant. Garl ock has consistently maintained that
its products did not cause asbestos disease. But, it recognized
that factors such as an inability to establish its defenses, a
synpathetic plaintiff, a synpathetic jury, a particularly
effective plaintiff’'s lawer or sonme conbination of these could
result in a large adverse verdict in such “driver” cases. But ,
the overwhelmng majority of cases were settled in groups
wi thout regard to liability and virtually entirely for cost
avoi dance. Many cases ultimately were sinply di sm ssed.
PRECEDENT FOR ASBESTOS LI ABILITY ESTI MATI ON

75. The Bankr upt cy Code aut hori zes estimations of
liability in ~certain situations, see 11 U S C 8 502(c)
(authorizing estimation of any contingent or unliquidated claim
if fixing or liquidating the claim would unduly delay a case),
but the Code does not explain how clains are to be estinmated.
S. ELIzAaBETH G BsoN, FED. JubDiclAL CrR., JuDiClIAL NMANAGEMENT OF MaSS ToORT

BAaNKrRUPTCY Cases 90 (2005) (“If a judicial estimation is required
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nei ther section 502(c) nor any provision of the Bankruptcy Rules
provi des any gui dance about the nmethod the judge should use”).
This court, however, is not the first to attenpt a global
estimation of asbestos liability and has the benefit of the
collected experience of the ~courts that have previously
conducted estimations. None of these cases is controlling here;
and none of them deal with the fact pattern presented here.

But, they do form a base on which the court’s crystal ball can

rest. The following are  brief descriptions of previ ous
estimations, in chronological order, that this court finds
particularly relevant and sone general |essons that can be

| earned fromthe earlier opinions.
Eagl e- Pi cher Industries, Inc.

76. Eagl e-Picher filed for bankruptcy protection in
1991 as a result of clains filed by workers suffering from
di seases related to Eagle-Picher’s asbestos-containing seal ant
that was used in shipyards in the 1940s and 1950s. Bar naby J.

Feder, Bankruptcy by Eagle-Picher Halts Asbestos Settlenent,

N. Y. Ti MES, Jan. 8, 1991, avail abl e at

http://ww. nytimes. com 1991/ 01/ 08/ busi ness/ . Prior to the
estimation, Eagl e- Pi cher, the Injury dainmnts’ Commttee
(“1CC"), and the Future Cainms Representative agreed to value
the asbestos liability at $1.5 billion and proposed a consensual

pl an. In re Eagle Picher Indus., Inc., 189 B.R 681, 682
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(Bankr. S.D. Chio 1995). The Equity Committee, representing the
stockhol ders of Eagle-Picher, and the Unsecured  aimants’

Commi ttee opposed the consensual plan, and each party presented

an expert and an estimate at the hearing. | d. After hearing
the evidence, the court listed the seven factors that it found
inportant to estimation. ld. at 690. First, the estimte

should be based on the debtor’s history (as opposed to other
asbest os defendants’ histories) without ruling out consideration
of trends. Id. Next, the court should estimate the total
nunber of expected clains. Id. at 691. The clainms should be
categorized by disease, occupation, and other considerations.
Id. Valuation should be based on settlenent values closest in
time to the date the debtor filed bankruptcy. Id. The
indemmity val ues should increase over tinme at a reasonable rate.
| d. The court should use a “lag time gleaned from the tort

systenf to accurately predict future claim values. Id.
Finally, a discount rate should be applied to bring the future
nom nal value of clains back to the petition date. Id. The
court applied those factors, decided the I1CCs estimte of
present clainms and the debtors’ estimate of the future clains
were the nost accurate, and estimated Eagl e-Picher’s asbestos
liability at $2.5 billion. Id. at 686, 691, 692. The court

concluded the opinion by denying the UCCs notion to conduct

di scovery on a sanple of the claimants as unnecessary in |ight
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of the information provided by the debtors’ «clains database.
Id. at 692.
USG Cor por ati on

77. USG a drywall manufacturer that used asbestos in its
pl asters and joint conpounds, filed its bankruptcy case in 2001.

Melita Marie Garza, USG Files for Bankruptcy, CH. TrRB., June 26,

2001, available at http://articles.chicagotribune.com 2001-06-

26/. The primary issue in the USG estimation was how to
estimate: the debtors wanted to challenge the validity of clains
during the estimation process, while the Asbestos daimants’
Commttee and the Future Cdaimants’ Representative sought to
estimate based on the debtors’ pre-petition settlenent history.

In re USG Corp., 290 B.R 223, 224 (Bankr. D. Del. 2003). The

court noted that this issue “my lie at the heart of al
asbestos bankruptcies,” id., and expressed synpathy for each
posi tion. Conpare id. (“That shareholders’ equity my be

extingui shed to conpensate those whom they believe suffered no
tangible harmis a bitter corporate pill to swallow ”), with id.
(“I't is simlarly distasteful nmedicine to tort clainmants to hear
that clains identical to those which were either litigated to
judgnent or settled in the state tort system over the course of
many years could be elimnated by an inaginative application of

federal procedural rules.”). However, the dispute over the

validity of clains focused on the “uninpaired” claimnts and
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there was sonme question as to whether USG would be insolvent
based solely on the cancer clains that were not in dispute, so

the court decided to postpone the expense of substantive

estimation until USG s solvency in regard to the cancer clains
could be established. 1d. at 225-27. The court also authorized
a lengthy claimformfor all cancer claimants to conplete. Id.
at 227-29. The parties eventually settled their estimtion
di sput e. James P. Mller, Accord to Resolve USG Asbestos
d ai s, CH . TR B. , Jan. 31, 2006, avai l abl e at

http://articles.chicagotribune. conf 2006-01-31/.

G 1 Holdings, Inc. (“GI I")
78. Gl Holdings filed a Chapter 11 petition on

January 5, 2001. In re GI Holdings, Inc. (“GIl 1"), 323 B.R

583, 587 (Bankr. D.N.J. 2005). Mst of GI’s asbestos liability
derived from its indirect subsidiary and main asset, Building
Materials Corporation of Anmerica (“BMCA’), a manufacturer of
roofing and building products. Id. at 588. Al t hough G 1 had
been naned in about 500,000 asbestos |awsuits, BMCA clained that
its products did not contain asbestos. |d. & n.2. The dispute
in Gl | involved the nethod of estimation. [Id. at 587. \Wile
the Oficial Commttee of Asbestos Claimants wanted to estimate
Gl’'s “asbestos liability in the aggregate” using the conpany’s

pre-petition clainms resolution history, the debtor proposed to

deal wth the “asbestos liquidation crisis” by applying a
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“medical matrix” and a “clainms liquidation commttee.” [|d. at
587, 590. Under the debtor’s proposal, the clains |iquidation
commttee, appointed by the debtor, would determ ne whether each
claimant had an allowed claim under a process using several
vague, undefined standards. Id. at 590-97. The O ficial
Committee of Asbestos Claimants proposed a nore traditional
approach to estimation and clained that GI’s proposal was an
inproper liquidation of <clainms that violated the claimnts’
rights to jury trials rather than an estimation. |d. at 597-98,
600. The court rejected GI1’s argunent that claimants did not
have constitutional or statutory jury trial rights, id. at 603-
16, but held that courts can “disallow’ invalid clains wthout
“liquidating” them id. at 613, and allowed G| the opportunity
to nove for sunmmary judgnent on sone issues on a “class-w de
consolidated basis” pursuant to Federal Rule of Bankruptcy
Procedure 7042, id. at 625. The court decided to estimate
pursuant to the historical clains-resolution approach advocated
by the Oficial Commttee of Asbestos Caimants w thout deciding
on all of the details of the future estimation. [d. at 622-24.
Owens Corni ng

79. Omens Corning was a high-profile asbestos defendant

because of its wdely distributed and very “dusty” insulation

product, Kayl o. Onens Corning v. Credit Suisse First Boston,

322 B.R 719, 722 (D. Del. 2005). Bef ore seeking bankruptcy
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protection in Cctober 2000, Omens Corning resolved nore than
330,000 clains. Id. at 719, 722. The parties disputed how the
debtor’s liability should be estimated and the nunber and
validity of future clains; however, the dispute was between the
Asbestos Claimants and the Future Representative, on one side,
and the banks and bondhol ders, on the other, and Oaens Corning
did “not argue for any particular valuation.” I1d. at 721. The
Asbestos Claimants and the Future Representative wanted to
estimate using “the value of the clains in the tort system”
whil e the banks proposed to value clains based on the projected
recovery froma trust in the future. 1d. The court agreed with
the claimants’ nethod because clains nust be valued as of the
petition date relying on state law, which “necessarily neans
that the clains are to be appraised on the basis of what would
have been a resolution of the <clains in the absence of
bankruptcy.” 1d. at 721-22. The court, however, did not sinply
extrapolate from historical values because the banks showed
factors, such as the availability of punitive damages in the
tort system marketing for claimants that had already reached
“Its maximum inpact,” and pre-petition changes in asbestos
litigation, that could have an inpact on values in the future.
Id. at 722-25. The court also noted that “since mathematical
preci sion cannot be achieved in the prediction being undertaken,

it is inportant that we not pretend to have achieved
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mat hemat i cal accuracy.” Id. at 725. Four experts testified.
Id. at 721. The court discounted the testinony of the banks’
expert Dbecause he disagreed with the other experts on many
i ssues and adopted every assunption that would decrease his
estimate. 1d. at 725. The court also discounted the estinmate
for the Asbestos Cainmants because its expert assuned that
clains would continue to increase and did not account for
changes in asbestos litigation. 1d. The court decided that the
nost accurate estimate was between the estimates of the Future
Representative's expert ($8.15 billion) and the debtor’s expert
($6.5-6.8 billion) and set Ownens Corning’'s liability at $7
billion. 1d.
Feder al - Mogul d obal, Inc.

80. Like Ownens Corning, Federal-Mgul was a high-profile
asbestos defendant prior to filing its bankruptcy petition on

Cctober 1, 2001. In re Federal-Mogul dobal, Inc., 330 B.R

133, 136-38 (D. Del. 2005). Federal-Mgul’'s liability canme from
several sources, including Linpet, a spray-on product made of
“pure” anpsite or crocidolite asbestos and used for fireproofing
and insul ation; Keasby and Mattison Co., a “mni-Johns Manville”
former subsidiary that sold a wde variety of asbestos products;
and ownership of asbestos mnes in Africa and Canada. 1d. In
this case, the estimation dispute pitted the personal injury

cl ai mant s, including the Oficial Commttee of Asbest os
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Claimants and the representative of future claimnts, against
property damage cl ai mants. Id. at 135. Feder al - Mogul did not
appear at the estimation hearing. Id. at 135 n.2. Prior to
estimation, various creditor commttees, including the personal
injury claimants, but not the property damage clai mants, agreed
to a “Central Deal” that involved a negative or inverse
correlation between the personal injury clains and the non-
personal injury clains (i.e., a larger personal injury estinate
would result in the paynent of a |ower percentage of the non-
personal injury clains). Id. at 136. The experts agreed on a
basic formula for estimating based on Federal -Mgul's clains-
resolution history (rmultiplying the nunber of <clainms by the
average settlenent and the percent of clains historically paid),
but each expert’s assunptions about incidence and propensity to
sue, anong other things, led to a wde range of projected
[iability. Id. at 144-49. The court decided that estimation
shoul d focus on Federal -Mogul’s historical practices rather than
di scovery of individual clains and that “the only sound approach
[was] to begin with what [was] known; nanely, the data in the
[debtors’] Database.” 1d. at 155, 157. The court discussed and

endorsed the Eagl e-Picher framework and factors for estinmation.

ld. at 157. The court concluded that the nethodology of the
personal injury claimants’ expert, Dr. Peterson, nore closely

adhered to the Eagle-Picher requirenments (while noting sone
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di sagreenent with Peterson’s increasing propensity nodel) and
estimted Federal-Mgul’'s asbestos liability in the United
States at $9 billion, in between Peterson’s two estimtes of
$8.2 billion and $11 billion. 1d. at 164.
G|l Holdings, Inc. (“GI 11")

81. The Bankruptcy Court for the D strict of New Jersey
revisited estimation i ssues in the G Hol di ngs case
approximately 18 nonths after GI1 | in order to settle disputes

over estimation nethodology and related discovery. In re GI

Hol dings, Inc. (“GI I1”), 2006 W. 2403531, at *1 (Bankr. D.N.J.

Aug. 11, 2006). G believed the historical data in its clains
dat abase was only the starting point for the estimation and
sought extensive discovery of a random sanple of 2000-2500
i ndi vi dual clai mants. Id. at *4. G1l’'s discovery proposal
included a neutral panel of nedical experts that would review
the nedi cal evidence and determ ne causation. 1d. at *9. The
O ficial Commttee of Asbestos <claimants and the Legal
Representative of Present and Future Hol ders of Asbestos-Rel ated
Demands wanted to rely primarily on the clains database and
argued that discovery of individual claimnts would trigger the
claimants’ due process rights. Id. at *5. The cl aimants’
representatives also urged the court to reconsider its previous

ruling that G1 could nove for class-wide sumary judgnent

during the estimation process. ld. at *14. The court declined
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to select a particular estimation nethodology and decided to
allow limted discovery of the claimnts but rejected nost of
the “laundry list” proposed by G1, including the nedical panel.
Id. at *19-20, *23. The court did not reconsider its decision
to allow notions for summary judgnent but did acknow edge
concerns about due process and the high burden G I would have to
overcone. |d. at *20.
WR Gace & Co.

82. WR Gace filed its bankruptcy petition on April 2,
2001 in order to deal with extensive asbestos liability fromits
distribution of chemcals and building materials and ownership

of contam nated ni nes. Mchael Brick with Muwureen M ford,

Grace Files for Chapter 11, Cting Cost of Asbestos Suits, NY.

Ti MES, Apr . 3, 2001, avail able at http://ww. nytinmes. com

2001/04/03/; Sonja Lee, Gound Zero: Residents Still Counting

Costs of Mning Zonolite Muntain, GreaT FALLs TRiB., Mar. 8, 2004,

available at http://ww.greatfallstribune.coni. A major issue in

the case was whether Gace bore any liability for property

damage caused by its Zonolite attic insulation. See In re WR

Grace & Co., 355 B.R 462, 466 (Bankr. D. Del. 2006) (noting the

| arge nunber of potential clains from the 3-30 mllion hones
with Zonolite). Gace used vermculite, a non-asbestos m neral,
in its Zonolite, but the mne in Libby, Mntana where G ace

obtained the vermculite was contam nated with asbestos. Id. at
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468. G ace admitted that Zonolite contained a snmall amount of
asbestos that could be released when honeowners disturbed the
insulation but argued that the product did not <create an

unreasonable risk of harm sufficient to maintain liability for

property danmage under consuner protection statutes. [|d. at 468,
470, 473. The property damage claimnts believed asbestos
contam nation and rel ease was sufficient for liability. 1d. at
468. The court reviewed the relevant epidemology and

regul atory standards and agreed with G ace that Zonolite did not
create an unreasonable risk of harm while reserving judgnment on
other theories of liability. |Id. at 468, 482-94.
Specialty Products

83. The nost recent asbestos estimation occurred in In re

Specialty Products Holding Corp., Nos. 10- 11780, 10-11779

(Bankr. D. Del. WMy 20, 2013). Specialty Products sought
bankruptcy protection on May 31, 2013, primarily due to asbestos
liability from a “do-it-yourself” joint conpound product
mar keted by its Bondex subsidiary. |d. at 3-7, 22. The debtors
argued that their clainms resolution history did not accurately
represent their actual legal liability because the settlenent
anounts spiked in 2000 due to the bankruptcies of other
defendants, they had less liability because their joint conpound
only contained the l|ess potent chrysotile type of asbestos,

there was no evidence of causation presented at the estinmation
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trial, and their pre-petition settlenments could not represent
liability because of their small market share. 1d. at 7, 9, 11
n.24, 16-17. The court declined to follow Specialty Products’s
“novel approach” in favor of the nore traditional approach
advocated by the Asbestos Creditors’ Conmttee and the Future
Cl ai mant s’ Represent ati ve, hol ding that “Ii]n estimation
proceedings the Court is to determne [the debtors’ total
l[tability for present and future clains caused by their asbestos
products] based on the Debtors’ tort system claimng history.”
Id. at 1, 3. The court set the debtors’ total liability at
$1.166 billion. 1d. at 50.
Lessons Lear ned

84. Wile there are significant differences in the
underlying facts and the procedural approaches in each prior
estimation, the court recognizes several general principles that
will help decide the issues before the court in this case.

85. Fair Estimates: Every court that has estimated the

asbestos liability of a debtor has attenpted to reach a fair

estimate based on the particular facts at issue. See, e.g.,

Federal -Mgul, 330 B.R at 137 (noting that the purpose of

estimation is to determne the amount of a debtor’s asbestos
liability rather than to determne the viability of a proposed
pl an of reorganization). Courts have recognized the validity of

the conpeting concerns of the litigants and attenpted to reach
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the proper resolution. See USG 290 B.R at 224; GI 1, 323

B.R at 623 (“On one hand, thousands of innocent individuals my
have been legitimately harnmed by the products mnmanufactured by
the Conpany’ s predecessors, and these individuals should at the
very |east be afforded the opportunity to seek conpensation for
their damages. On the other hand is the real possibility that a
once vi able conpany will becone extinct (with its own attendant
repercussions such as |loss of jobs, loss of business for third-
party suppliers, and |oss of shareholder equity) based upon the
i nsurnmountable personal injury clains facing the estate.”).
Even in cases where sone of the parties have negotiated a plan
wth its own estimate of asbestos liability, courts recognize
that they should nmake their own estimates of liability (instead
of relying on the estimate in the proposed plan). See, e.g.,

Eagl e- Picher, 189 B.R at 682.

86. Debtor’s Role in Estimation: Estimations in asbestos
bankruptcies are frequently conducted after the parties (or sone
of the parties) have agreed to a plan of reorganization that

includes a consensual estimate of liability. See, e.g., id.

(discussing the plan and estimation of Iliability proposed
jointly by the debtors, the Injury Caimants’ Committee, and the
Future Cains Representative). It is not unusual for a debtor
to abstain from participating in estimation disputes anong ot her

parties. See, e.g., Federal-Mgul, 330 B.R at 135 & n.2; Omens
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Corning, 322 B.R at 720-21 (noting that the estimation battle
pits the Asbestos Caimants Conmttee and the Future C ains
Representative against the “Banks” and “Bondhol ders” while the
debtor “does not argue for any particular valuation”). Although
the not-infrequent |ack of participation by the debtor is an
interesting aspect of prior estimtion proceedings, there are
al so many cases where the debtor does litigate its estimated

liability. See, e.g., Specialty Products, slip op. at 1-2

(debtors estimte net present value Iliability at $300-575
mllion while the Asbestos Creditors’ Commttee and the Future
Claimants’ Representative assert nuch higher estimates ($1.255
billion and $1.1 billion, respectively)); Guace, 355 B.R at
464-65; G| 1, 323 B.R at 587; USG 290 B.R at 224.

87. Type of Asbestos Products: In this case, the Debtors
argue that their products produce a small dose of a |ess potent
form of asbestos. The Debtors’ argunent focuses on disputing
the causation el enent necessary to establish their liability for
the nesothelioma suffered by the clainmants. Most historical
asbestos estimations did not involve |owdose producers that
di sputed causati on. In sone cases, the types of products
produced by the debtors were apparently not an inportant issue,

as the courts did not even describe the products produced by the

debtors. See, e.g., USG 290 B.R at 223-229; Eagle-Picher, 189

B.R at 681-692. In other cases, the types of products produced
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by the debtors released higher ampbunts of asbestos. See, e.g.,

Federal - Mogul, 330 B.R at 137; Owens Corning, 322 B.R at 722

(“[Owens Corning s] principal asbestos-containing product, a
hi gh-tenperature insulation material <called Kaylo, was very
widely distributed, and was particularly “dusty”—.e., capable
of widespread air-borne distribution.”). Nevertheless, there is
great variety in the history of asbestos litigation, and the
court does not nean to suggest that it is the first to consider

the lowdose and lack of causation argunents. See, e.g.,

Specialty Products, slip op. at 9, 11 n.24 (review ng debtors’

argunents regarding fiber type and causation); Gace, 355 B. R
at 468; USG 290 B.R at 225 (discussing the debtors’ argunents
that many claimants do not have valid clains, claimnts cannot
prove exposure to their products, and chrysotile asbestos does

not cause nesotheliom); Eagl e- Pi cher, 189 B. R at 687

(rejecting a distinction based on fiber type).

88. Use of Debtor’s Clains Resolution History: ©Mst prior
asbestos estimations have wused the debtor’s pre-bankruptcy
history of resolving clainms through litigation and settlenents
to estimate clainms in the subsequent bankruptcies. See, e.g.,

Specialty Products, slip op. at 3; Eagle-Picher, 189 B.R at 691

(“Valuation of clains should be based upon settlenent val ues for
clains close to the filing date of the bankruptcy case

7). Neverthel ess, no court has held that analysis of the
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debtor’s clainms resolution history is the exclusive neans to
estimate liability. In fact, courts in prior cases have
anal yzed the nmerits of clains at estinmation. See Grace, 355
B.R at 493-94; USG 290 B.R at 227 (allowng a nerits-based
challenge to clains during estimation). QO her courts have
concluded that “a bankruptcy court has discretion to determ ne
the appropriate nmethod of estimation in light of the particular
circunstances of the bankruptcy case before it.” Gl Il, 2006

W 2403531, at *2 (citing In re Trident Shipworks, Inc., 247

B.R 513, 514 (Bankr. MD.Fla. 2000)); In re Thonmson MKinnon

Sec., Inc., 143 B.R 612, 619 (Bankr. S.D.N. Y. 1992)); see also

Feder al - Mogul , 330 B.R at 155 (“Congress intended the

[estimation] procedure to be undertaken initially by the
bankruptcy judges, ‘using whatever nmethod is best suited to the

particul ar contingencies at issue’ ” (quoting Bittner v. Borne

Chemical Co., 691 F.2d 134, 135 (3d Gr. 1982))).  Again,

however, the court does not wish to stretch this conclusion
beyond its support in the prior opinions and adnmts that several
courts have decided that the clains resolution approach is best

suited to asbestos estimation. See, e.g., Specialty Products,

slip op. at 1 (“In estimation proceedings the Court is to
determne [the debtors’ liability for present and future
asbestos clains] based on the Debtors’ tort system claimng

history.”); Federal-Mgul, 330 B.R at 155 (stating that the
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estimation focused on “historical clainms-handling practices”
rather than “discovery of individual clains” because “[t]o do
otherwise would eviscerate the purposes of the estinmation
process and place additional financial burdens on the very trust

which the Court [was] trying to create”); Eagle-Picher, 189 B. R

at 686 (deciding that the answer to the question of whether to
use the closed pre-petition clains to value the open pre-
petition clainms was “inescapably in the affirmative”).
ESTI MATI ON OF PRESENT AND FUTURE MESOTHELI OVA CLAI MS

89. The purpose of the present hearing is to determne a
reasonable and reliable estimate of Garlock’s liability for
present and future nesothelioma clains. The parties have
presented two wholly different approaches to acconplishing that.

90. The ACC and FCR offered a “settlenent” approach to
estimation by way of statistical extrapolation from Garlock’s
hi story of resolution of nesothelioma clains. Fundanental to
this approach is an appraisal of what would have been a fair
resolution of clainms in the absence of bankruptcy. Onens

Corning, 322 B.R at 722; Federal-Mgul, 330 B.R at 158. The

focus of this approach is on Grlock’s “historical clains-
handling practices and expert testinony on trends and

devel opnents in the asbestos tort system’ Feder al - Mogul , 330

B.R at 155-56. Thi s net hodol ogy has been used by a nunber of

courts in estimation of asbestos liability: In re Arnstrong
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Wrld Indus., Inc., 348 B.R 111 (D. Del. 2006); Owens Corning

V. Credit Suisse Boston, 322 B.R 719 (D. Del. 2005); In re

Federal - Mogul, 330 B.R 133 (D. Del. 2005); In re Eagle-Picher

I ndus., Inc., 189 B.R 681 (Bankr. S.D. Chio 1995). In each of

t hese cases, however, the estimation was not contested by the
debt or. Rat her, the debtor and claimants had agreed on the
estimate, and it was being chall enged by other creditors.

91. Garlock offered instead a “legal liability” approach
to estimation that focused on the nerits of clains. It forecast
an estimation calculated by projecting the nunber of claimants
based upon occupation groups and predicting the [|ikelihood of
recovery for separate groups to reach an aggregate danmmge
anount, and then reducing that by other sources of recovery.

Cases supporting a nerits-based approach include: In re W R

Grace & Co., 355 B.R 462 (Bankr. D. Del. 2006); In re G|

Hol di ngs, 323 B.R 583 (Bankr. D.N.J. 2005); In re USG Corp.,

290 B.R 223 (D. Del. 2003).

92. There is a clear confort in relying on a defendant’s
own history of valuing clains in the tort system but a divorce
from that process is required in this case. The court has
concluded that it cannot adopt the settlenent approach of the
ACC and FCR for two primary reasons: First, the settlenent
history data does not accurately reflect fair settlenents

because exposure evidence was withheld. Wile that practice was
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not uniform it was w despread and significant enough to infect
fatally the settlenent process and historic data. It has
rendered that data wuseless for fairly estimating Garlock’s
l[iability to present and future clai mants.

93. Second, Garl ock’s settl enment dat a represents
insignificant part cost avoidance rather than its liability.
The bankruptcy estinmation process requires a pure (or nore
academc) analysis of Grlock’s “liability” to clainmnts;
whereas the tort system produced a settlenment based both
l[itability and avoidable defense costs. Here, the court’s
mssion is to determne Garlock’s liability to claimnts - and
data that includes avoided defense costs does not prove that.
By analogy, following the “settlenent” approach would be Iike
valuing a trade creditor’s claim by the cost of collection
rather than the amobunt of the debt. Here claimants’ clains nust
be estimated as of Garlock’s petition date and pursuant to state
law. But, the proper neasure is of its liability and not sinply
its clains resolution history. The clainms resolution history
may be an appropriate neasure only if it reliably reflects the
debtor’s liability, and here it does not.

94. Both the ACCs and the FCR s experts based their
estimations solely on Garlock’s historical settlenent data.
That data does not reliably reflect Garlock’s true liability.

That fundanental error renders their estinates fatally flawed
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and of no value to this proceeding. The ACC and FCR experts had
Garl ock’s Analytical Database of fresh data available to them
but did not use it in any way for their estimates. Garlock has
rai sed a nunber of criticisns of the estimations by the ACC and
FCR, but it is not necessary to consider them because of the
fundanmental wunreliability of the underlying data used in their
esti mat es.

95. The court has concluded that the approach offered by
Garl ock produces a reasonable and reliable estimte of its
litability to present and future clainmants. That estimate is
based on econonetric analysis of «current data produced in
di scovery by the representatives of a sizeable sanple of the
current claimants and applied paraneters based on observation
and accepted neasures. Al though it is a “projection,” it
appears to be based on reasonable factors and to be designed to
produce an accurate estinmate.

96. Garlock’s estimate was derived in large part fromits
Anal yti cal Database. That database was constructed primarily
from guestionnaires (“PI@s”) and t wo suppl enent al
questionnaires sent to the current claimants’ |law firns.

97. The responses were far from conplete, but as the ACC
descri bed, the response was “robust.” This was a sizeable
di scovery request (or social science survey) and produced a

weal th of data. The data i ncl uded: job histories, asbestos
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exposure information relating to Garlock’s and third-parties’
products, clains and recoveries nmade in the tort system and
claimts made to Trusts. It was supplenmented wth data from
certain Trusts and from sone bankruptcy cases. The result was
t he nost extensive database about asbestos clains and claimants
that has been produced to date. It is the nost current data
avai lable and is the only data that accurately reflects the pool
of clainms against Garlock. It represents a reasonable and
representative sanple of clainms against Garl ock.

98. Using in large part Garlock’s Analytical Database its
expert, Dr. Charles Bates, <calculated his estimte of its
liability based on a nunber of factors: t he conpensatory award
on average claimant m ght receive from all defendants; Garlock’s
potential share of such an award; the likelihood of the
claimant’ s recovery; the nunber of present and future claimnts
who cl ai m exposure to Garl ock products; and the discount rate.

99. The total conpensatory awards were calculated based
upon over 1,000 publicly reported nesothelioma verdicts.
Adj ust nent was nmade by regression analysis to account for known
selection bias based on three wvariables: jurisdiction,
claimant’s age and claimant’s life status. Adj ust nent was
necessary because the |largest verdicts tended to result for

younger, living plaintiffs in certain favorable jurisdictions.
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These are reasonable adjustnments that were necessary to conform
the observed verdicts to a representative sanpl e.

100. Garlock’s potential share of awards was calcul ated
based largely on exposure information provided in the PIQ and
recovery information provided in a Supplenental Settlenent
Paynment Questionnaire. Because of the wvariety of liability
regimes in different states, separate cal culations were made for
j oi nt-and-several, several and hybrid jurisdictions.

101. The nunber of responsible parties was estimated from
exposures identifying a sanple of 1300 pending and resolved
cl ai mant s. This large sanple was denonstrated to be
representative of the pool of claimants involved here. Dr.
Bates determined that the typical claimnt alleges exposure to
products of 36 parties: 13 tort defendants (plus Garlock) and
22 Trusts. This nunber was derived from the actual clains
agai nst Garl ock. Four of the 22 Trust “clains” were derived
from ballots cast in pending bankruptcies, but it is a fair
inference that a claimant who casts a ballot to vote on a
reorgani zation Plan will wultimately nmake a claim against the
Trust that results fromthat Plan

102. The anount of total recoveries was based on 850
guestionnaire responses. Thi s sanple was tested and
denonstrated to be representative. The total recovery by a

typical claimant was estimated to be between $1 and $1.5
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mllion, including an average of $560,000 in tort recoveries and
about $600, 000 from 22 Trusts.

103. Garlock’s share of that total was calculated as
follows for differing jurisdictions: for several Iliability
jurisdictions, the total was divided by 36; for |joint-and-
several jurisdictions, the Trust recoveries were deducted; and
for hybrid jurisdictions, a conbination of both was made. This
factor was based on an assessnment of over 1,000 claimfiles and
fairly represents the distribution of clains anong the varied
state liability regi nes.

104. The likelihood of a plaintiff’s success was taken
directly from Garlock’s nesothelioma verdict history during the
decade of the 1990s. That rate was 8% Further, Dr. Bates
tested the validity of that benchmark and found it reliable.
Because of the w thholding of evidence noted above, the period
after 2000 would not be a fair or representative period.
Garl ock’s verdict experience during the period prior to that is
a fair neasure, and, being enpirical dat a, yields the
appropriate rate.

105. The nunber of pending clains agai nst Garl ock was based
on the PIQ responses that indicated exposure to a Garlock
asbestos product. This nunber was less than putative
“claimants” here because that nunber represents people who naned

Garlock in a tort system conplaint (as one of 30-100
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def endant s) . The nunber used by Dr. Bates includes only those
who asserted exposure to a Garlock product in the PIQs
submtted in this case. Such exposure is a requirenent to
recovery, so it is appropriate to value at zero the clains of
those “claimants” who asserted no exposure to Garlock products.
The PIQ responses and the Garlock Analytical database are the
freshest and nost reliable data available, and the appropriate
data for this calculation. In this instance, the historic
claimng data is stale and not accurate.

106. Dr. Bates calculated the anobunt that actual pending
claimants could expect to recover from Garlock to be |ess than
$25 mllion. The court finds $25 nmllion to be a reasonable and
reliable estimate of Garlock’s aggregate liability to pending
cl ai mant s.

107. Dr. Bates estimated the future clains based upon the
Bates \Wiite  nodel predicting the future incidence of
mesot helioma and the estimate of the portion of that nunber who
could have been exposed to Garlock products based upon five
“contact groups” developed by another Garlock wtness, M.
Henshaw.

108. The Bates Wiite incidence nodel is an updated version
of the N cholson nodel (and the N cholson KPMG nodel) which has
been shown to be highly accurate. The Bates Wite nodel was

denonstrated to be an acceptable nethod of predicting future
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i nci dence of nesothelioma that is as likely to be as accurate as
the Ni chol son nodel. In fact, the Bates Wite nodel is nore
inclusive than other nodel s because it I ncl udes bot h
occupati onal and non-occupati onal exposure.

109. John Henshaw is a certified industrial hygienist and
former U S. Assistant Secretary of Labor for GOSHA He reviewed
the PIQ and other evidence in order to evaluate the extent to
which claimants who worked in various job categories were
exposed to asbestos from gaskets. Based on that research, he
assigned various job categories into separate “exposure groups”
wth simlar likelihood of exposures to asbestos from gaskets.
These groupings were based on enpirical evidence from clai mants
and appear to be a valid and reliable assessnent of probable
exposur e.

110. Since Garlock was sinply one of a nunber of gasket
producers, Dr. Bates further estimated the portion of possible
future claimants who were exposed to Garlock products using
percentages fromthe PIQs.

111. After applying these factors and valuing the clains in
the manner described previously, Dr. Bates discounted his
estimate to present value wusing the Congressional Budget
Ofice's long-term inflation and risk free rates. That is an

appropriate and acceptabl e discount rate in these circunstances.
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112. Dr. Bates determned that Garlock’s future claimnts
could expect to recover a net present value of less than $100
mllion. The court finds that $100 mllion is a reasonable and
reliable estimate of Garlock’s liability to future nesotheliom
cl ai mant s.

113. For all of the reasons stated herein, the court has
concluded that Garlock’ s aggregate liability for present and
future nmesothelioma clains totals $125 mllion.

It is therefore ORDERED that the estimate of the debtors’
aggregate liability for present and future nesothelioma clains

is $125 mllion.

This Order has been signed electronically. United States Bankruptcy Court
The Judge’s signhature and Court’s seal
appear at the top of the Order.
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