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UNITED STATES DISTRICT COURT BOCUMENT I
SOUTHERN DISTRICT OF NEW YORK ELECTRONICALLY FILED |
...................................................................... X DOC #:
: DATE FILED: 09/19/2016
WILMI NGTON SAVINGS FUND SOCIETY, FSB

Plaintiff, : 15-CV-5027(IMF)

-V- : OPINIONAND ORDER

CASH AMERICA INTERNATIONAL, INC.,

Defendant.

JESSE M. FURMANUNnited States District Judge:

Roughly threeanda-half years agdyefendantCash America International, In€¢Cash
America”)issued $300 million of notdshe “Notes”)pursuant t@nindentureagreemen(the
“Indenture”). In this lawsuit, Plaintiff Wilmington Savings Fund Society, FSB (“Wilmington
Savings”) asthetrustee for the NoteholdemsllegeshatCash Americaoluntarily breachedhe
Indentureby spinning off a major subsidiagnd seeksn lieu ofaccelerating the deliy collect
a prepayment premium. Now pending are cross-motions for summary judgment. (Bogket
22, 26). The relevant facts are undisputed. Instbadydrtiesdisputes— namely, whether
Cash Americalid, in fect, breacttheIndenture and, if so, what remedies are availeiiee
Noteholders — derivebom competingnterprdatiors of the Indenturand applicable law For
the reasons that follow, the Court concludes Yk@tnington Savingsas the better readirg
boththe parties’ contracndof the law soits motion for summary judgment is GRANTED

while Cash America’s motion for summary judgment is DENIED

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nysdce/1:2015cv05027/444096/
https://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2015cv05027/444096/49/
https://dockets.justia.com/

BACKGROUND

The relevant factaretaken from the partiegleadings, Local Rule 56.1 Statements, and
admissible evidenceCash America is a publicly traded Texas corporation thapiwasded
secured non-recourse lending (among osleevicessince 1984. (Docket No. 25RI’s 56.1
Statement”f{ £2; Docket No. 31 (“Def.’s 56.1 Statement”) J| Beforeissuing the Notes,
Cash America offered its servicksough two separate business linesail and ecommerce.
(Def.’s56.1 Statement { 7). Enova International (“Enovaiyholly-owned subsidiary,
conducted the eemmerceébusiness — which was substanti@Def's56.1 Statemerf8). For
example, during the first quarter of 2012 ( the last full quarter before Cash America issued
the Noteg, Enova generated approximatéhyty-nine percenof Cash America’s revenue.
(Docket No. 33 (“Def.’s 56.1 Responsél'R7).

On May 15, 2013Cash Americazompleted a private offering tiie Notes —
specifically,$300 million of 5.75% Seniddotesdue 2018 — pursuant to the Indentneening
several ofts subsidiaries as guarant@isdnaminga trustedinitially Wells Fargo Bank, N.A.,
and later Wilmington Savings) representhe Noteholders. (Def.’s 56.1 Respofisg see
Docket No. 24“Rieman Decl.”), Ex. 1 (“Indenture;Pl.’s 56.1 Statemenflf5, 7). Section 5.01
of the Indenture, titled “Consolidation, Merger or Sale of Adggtihe Company prohibits
Cash America from engaging in certain transactions. In gernguedyides that Cash America
“will not, and will not permit any of its Subsidiaries to, dissolve or liquidate or catatelor
merge with, or sell, assign, convey, exchange, lease or otherwise dispose of itseegrupemy
other Person.” (Indenture § 5.01). That restrictiomyener,is subject to three exceptions, one
of which is relevant here: Cash Amerisgoermitted t@ngage in an otherwise prohibited

transaction if “the aggregate book value of the properties disposeddaies not exceed” ten



percent of the company*€onsolidated Total Assets.”ld. 85.01(2)(iii); seeDocket No. 23
(“Pl’'s Mem!) 4 n.2).

The Indenture provides that if Cash America engages in a prohibited transtxction (
which no exception applies) it constitutes an “Event of Default” under Section 6.01(3), whic
allows Wilmington Savings (as trustee for the Noteholders) to pursue ayemaer Sections
6.02 or 6.03. Specifically, absent a bankruptcy, if an Event of Default “occurs and is
continuing,” Section 6.02 generalhermits— but does natequire— Wilmington Savings to
acceleratehe Notes and “declare the principal of and accrued interest on the Notes to be
immediately due and payable.” (Indenture 8§ 6.0Z@@ also id(“If a bankruptcy default occurs
.. . the Notes then odénding will become immediately due and payable without any
declaration or other act ..”)). And under Section 6.03 titled “Other Remedies—

Wilmington Savings may pursue “any available remedy by proceeding afr I equity to

collect the paymdrof principal of and interest on the Notes or to enforce the performance of any
provision of the Notes or the Indentureld.(§ 6.03). Finally, to the extent relevant here, the
Indenture grant€ash America the option toedeem”(that is pay off) the Notes in advance of

their due datéthus relieving Cash America of the restrictions contained in the Indenbute)

only if the companyaysan additional fee — commonly knovais a prepayment fee,

prepayment premium, or “make-wholige. (Seed. § 3.01).

OnApril 10, 2014]ess than a year after issuing the Notes, Cash America issued a press
release announcing that it was reviewipgténtial strategic alternatives, including a-teee
spinoff, for the separation of its online lending besmthat comprisets ecommerce division,
Enova International, Int (Pl.’s 56.1 Statement § 29). In subsequent disclosures, the company

revealed that its Board of Directors had approved a “spin-off” of Enova, pursuantcto whi



eighty percent of Enova common stock would be distributed to the Cash Americatsotdense
and Enova would become “an independent and separate publicly traded comjhrfjf"3(,
33). On October 22, 2014, one of the Noteholdarsedge fund named River Birch Capital
LLC, sent a letter to Cash Ameriaarning that the Enova spin-off would violate Section 5.01 of
the Indenture. “We assume” the letter continudaht‘the Company will not let an Event of
Default occur and will honor its obligations to the Noteholders under the Indenturagly si
redeeming the Notes apaying the Make-Whole Premium . . .. To the extent the Company
chooses not to redeeime Notes, applicable case law in New York nevertheless requires the
redemption of notes and payment of any ‘make-whole™. (ld. § 34-35;seeRieman Decl|
Ex. 11). Previewing its position here, Cash America responded on November 3;26tding
that the spiroff would not breach the Indenture and that, in any event, accelenasaime only
remedy for a breach(Rieman Decl., Ex. 12). On November 13, 2014, Cash America
effectuated the spioff by conveyingeighty percenbf Enova’s outstanding shares of common
stock to Cash America’s shareholde(Pl.’s 56.1 Statement { 38-39; Def.’s 56.1 Statement
1 32. This suit followed on June 26, 2015. (Docket No. 1).
LEGAL STANDARDS

Summary judgment is appropriate where the admissible evidence and pleadings
demonstrate “no genuine dispute as to any material fact and the movant is entittgirterjt as
a matter of law.” Fed. R. Civ. P. 56(age also Johnson v. Killia680 F.3d 234, 236 (2d Cir.
2012) (per curiam). A dispute over an issue of material fact qualifies asgehtlne “evidence
is such that a reasonable jury could return a judgment for the nonmoving pamtietson v.
Liberty Lobby, Inc.477 U.S. 242, 248 (198&¢cord Roe v. City of Waterbyry42 F.3d 31, 35

(2d Cir. 2008).“In moving for summary judgment against a party who will bear the ultimate



burden of proof at trial, the movant’s burden will be satisfied if he can point to an ab$ence
evidence to suppban essential element of the nonmoving party’'s clai®@denaga v. March of
Dimes Birth Defects Foundb1 F.3d 14, 18 (2d Cir. 1995) (citiigelotex Corp. v. Catretd77
U.S. 317, 322-23 (1988)accord PepsiCo, Inc. v. Coca-Cola C815 F.3d 101, 105 (2d Cir.
2002). In ruling on a motion for summary judgment, a court must view all evidarite light
most favorable to the non-moving part@Verton v. N.Y. State Div. of Military & Naval Affairs
373 F.3d 83, 89 (2d Cir. 2004), and must “resolVambiguities and draw all permissible
factual inferences in favor of the party against whom summary judgmssught,”Sec. Ins. Co.
of Hartford v. Old Dominion Freight Line, In391 F.3d 77, 83 (2d Cir. 2004).

Where, as herdyoth sides movéor sumnary judgment, “neither side is barred from
asserting that there are issues of fact, sufficient to prevent the enidgaignt, as a matter of
law, against it.”Heublein, Inc. v. United State896 F.2d 1455, 1461 (2d Cir. 1993). “[T]he
court must evaluate each party’s motion on its own merits, taking care in eacitcéent® draw
all reasonable inferences against the party whose motion is under considelidti¢quibting
Schwabenbauer v. Bd. of Educ. of Ole@®7 F.2d 305, 314 (2d Cir. 1981))o defeat a motion
for summary judgment, the naneving party must advance more than a “scintilla of evidence,”
Anderson477 U.S. at 252, and demonstrate more than “some metaphysical doubt as to the
material facts,'Matsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 586 (1986).
The non-moving party “cannot defeat the motion by relying on the allegations]ipl@ading or
on conclusory statements, or on mere assertions that affidavits supporting thean®tot
credible.” Gottlieb v. Ctyof Orange 84 F.3d 511, 518 (2d Cir. 1996) (citation omitted).

“It is a well-established rule in this Circuit that the interpretation oidgnture

provisions isa matter of basic contract lawJamie Sec. Co. v. The Ltd., In880 F.2d 1572,



1576 (2d Cir. 1989) (brackets and internal quotation marks omjteext)rd Chesapeake
Energy Corp. v. Bank of N.Y. Mellon Trust O¥o. 15-2366-CV, 2016 WL 4895581, at *3 (2d
Cir. Sept. 15, 2016)per curiam) Under New York’s basic contract law, which applies hee(
Indenture 8 11.07) court may grant summary judgmena contract disputéenly when the
contractual language on which the moving party’s case rests is found to be whoilyigunaus
and to convey a definite meaningTopps Co., Inc. v. Cadbury Stani S.A.] %26 F.3d 63, 68
(2d Cir. 2008)see, e.g.Postlewaite v. McGrawHill, Inc., 411 F.3d 63, 67 (2d Cir. 2005)
(explaining that “when the meaning of the contract is ambiguous and the intent aftig® pa
becomes a matter of inquirygaestion of fact is presented which cannot be resolved on a
motion for summary judgment” A contract is ambiguous if its language is “capable of more
than one meaning when viewed objectively by a reasignintelligent person who has examined
the context of the entire integrated agreeme8ayers v. Rochester Tel. Corp. Supplemental
Mgmt. Pension Plary F.3d 1091, 1095 (2d Cir. 1993). Conversely, “a contract is unambiguous
if the language it uses has a definite and precise meaning, as to which tlereasomable
basis for a difference of opinionl’ockheed Martin Corp. v. Retail Holdings, N.§39 F.3d 63,
69 (2d Cir. 2011) (citingVhite v. Cont’'l Cas. Cp878 N.E.2d 1019, 102N(Y. 2007)).
“Whether contract language is ambiguous is a question of law that is resohegdrbyice to the
contract alone.”O’Neil v. Ret. Plan for Salaried Emps. of RKO Gen.,,IB¢.F.3d 55, 58-59 (2d
Cir. 1994) (internal gotation marks omitted).
DISCUSSION

As noted, the parties dispute both whether Cash America breached the Indenture and, if

so,whatremedies are available to Wilmington Saviggsd thus the Noteholders). The Court

begins with the threshold question of breach. Concluding that the Indenture’s plain language



prohibited the Enova spin-off and that the transaction thus constituted a breach of thedndentur
the Court then turns to the question of remedies.
A. Breach

The parties’ dispute over whether the Eacpinoff constitued a breach of the
Indenture turns on a single questiarnether the transaction fell within tseope of the
exception to prohibited transactions for transactions in which “the aggregate bookf\talee
properties disposed of . . . does not exceed” ten percent of the company’s “Consobdated T
Assets.” (Indenture 8 5.01(2)(iij)seeDocket No. 39 (“Pl.’'s Reply 3; Docket No. 43 Def.’s
Reply’) 3). More specifically, the dispositive question is whether, for purposissbfrovision,
the “aggregate book value the properties disposes efjual to the book value of Enova’s
asset®r equalto the book value of Enova’s assetsusits liabilities. (SeePl.’s Reply 3-8;
Def.’s Reply 38). Wilmington Savings argues it should be calculated by looking at assets alone
in which case the parties agree tthat “aggregate book value” tfe Enova shares exceeded the
relevant threshold by several orders of magnitude and the transaction cahatbuach of the
Indenture. $eePl.’s Mem. 11-12; Pl.’s Reply 3-8). By contraSgash Americaontends that the
“aggregate book value” of Enova’s shares should be calculated by looking at asasts m
liabilities, in which case the trandamn would fall within the scope of the exceptianissueand
would not constitute a breach of the Indentui®eeDocket No. 27 (Def.’s Mem.”) 11-13;
Def.’s Reply 38).

Given the unambiguous terms of the Indenture, the Gaueevith Wilmington
Savings and thus concludes that Cash America breached the Indenture. Indeed, thatotonclusi
is compelled by the plain language of Section 5.01(7) of the Indemthirehprovides that,

“[flor purposes of determining the book value of property constitutapgtal stock or similar



equityinterestof a Subsidiaryof the Companydisposed oés provided n Section 5.01(2), such
book vdue shallbedeemed to béheaggregatebook value of all assetsof the Subsdiary that
shallhaveissued such capitatock orsimilar equity interests.” (Indenture 8§ 5.01(7)emphasis
added).By its terms, Section 5.01(7Yyaluesthe “propertieslisposed 6f here— namely,equity
(i.e., “capital stoclkor smilar equity interests”}— with reference t@setsalone. There isno
mentionof liabilities and no eference tmetassetsandthe words‘shallbe deered to bé leave
little or noroom forinterpretation, Wwatever‘equity” might meanin other contextsr asa
generamatter Cf. DiMaria v. Goor, No. 09CV-1011 0G) (RML), 2012 WL54125, at*4
(E.D.N.Y. Feb. 21, 2012f‘GAAP ddfines. . . ‘networth’ asassetsninusliabilities, which is
alsoreferredto as‘equity.””). That interpretatioms bolsteredby thefact that theelevant
exceptioncals for comparisorof thefigure to abenchmarlcomprisedsolely of asets—
namely,CashAmerica’s“Consolidatedrotal Assets’ (Indenture § 5.01(2)(iii)jfemphasis
added). Accordingly, “the book valuwd’ the Enovashares fopurposesof Section 5.01(2)(iii)is
based solely on tH#ook valueof al assets’of Enova. (d. 8 5.01(7). Thereis no disputehat
eighty pecentof thatfigurefar exceedshe tireshold fotheone ad only exception thatould
applyin thiscase. (Def.’sMem. 13) As Wilmington Savingsputsit, “[t]hat isreallytheend of
thedispute.”(Pl.’s Reply 5).

Cash America’s argumesnto the contrary are unpersuasiViearguesprincipally that as
a matter of New York law, the term “book valusivaysentails subacting liabilitiesfrom
assets. feeDef.’s Mem. 13; Def.’s Reply-%). Relatedly it contendghat Section 5.10(7)

incorporateghat meaning of “book value” in deeming equity interest to be equ#héo



aggregate book value afl asetsof the Subsidiary.” $eeDef.’s Reply5-6).1 In its discussion
of New York law, CashAmericacitesseveralcags(Def.’'s Mem. 13; Def.’s Reply 4), but none
of those casegurportsto define “book value”such that, standing on itsvn, itis“an
unambiguousermunder New York law” (Def.’s Reply7). Indeed,severalcasesnvolved he
languageof specific $atutesor specifc contractanot presenthere. Seg e.g, Borkan v. Quest
Med., Inc, No. 95CV-10381 MBM), 1996 WL 445361, at *1 (S.D.N.Mug. 7, 1996)
(referencinghe contractuatterm“Book Value™); In re Estateof Reichenbaum214 A.D.2d 48,
49-51 (N.Y. App.Div. 1995)(meaningof “bookvalue”in Busines€orporaton Law § 151084)).
CashAmericds strongessupportliesin two straysentence®f dicta— seePeople ex rel.
KnickerbockerFire Ins Co. v. Colemanl4 N.E 431, 432 {.Y. 1887)(*[B]ook value,’ . . . is
reachedoy egimatingall the assetas heyappgearuponthe corporate booksyd deductingall
theliabilities . . . ."); Reichenbaun214 A.D2dat51 (statinghat“book values generally
determined byleducting liabilitiesfrom thetotal assetsas they appear on theorporatebooks)
— that, taken oubf context seemto supportits argument. But wheninterpretingcase lawnor
contacts,“contextmatters’ Rothstein v. Balboa Ins. C&94 F.3d 256, 265 (2d Cir. 2015), and
the contexbf those casediffers materiallyfrom the contexhere. Specifically, the

KnickerbockerFire and ReichenbaunCourts — ike the othercouts cited by CashAmerica —

! Cash America makes the latter argument in its reply brief; indeéts,opening brief,

Cash Americall but ignoreghe language of Section 5.10&f)d focusealmost entirely on
New York common law. §eeDef.’s Mem. 12-13). The Court need not decide whetier
argument was waivegiven its conclusions below.

2 See als@orkan, 1996 WL 445361, at *1 (discussing the “Book Value” of a company
(i.e. all its stock) at different dated\tatsuo v. Matsuol24 A.D.2d 864, 865 (N.Y. App. Div.
1986) (discussing “the ‘book value’ of [a] professional corporatidddyon v. Royal Paper
Corp, 36 A.D.2d 112, 115 (N.Y. App. Div. 1971) (petitioner, whose “stoak to be book
value,” had right to inspect books and records of corporation to confirm validity of caoptgat



usedthe phrase “book value” onlg reference t@quityor acompany See Knickerbocked4
N.E.at432 (discussing “the actual value of the capital stock of a corporatR&henbaum
214 A.D.2dat 49 (discussing fte value of the decedent’s sharesThey did not purport to
define the term “book value” for all purposes, aneirtinterpretationshed no light on the
meaning of the term as used in reference to “assets” in Sections 5.0148)ib)017) of the
Indenture.

In fact it is far from cleamwhat measuring assets minus liabilities could enean as
applied to assets alone.sgets are, well, just assets; unlike companies,ttiegselvesio not
have liabilities Cf.In re Nirvana Restnc., 337 B.R. 495, 506-07 (Bankr. S.D.N.Y. 2006)
(discussing the “bookaluesof . . . threeassets” without any reference to Cash America’s
purported meaning of “book value’lp re Enron Corp.349 B.R. 96, 99, n.1 (Bankr. S.D.N.Y.
2006) (referring to bok valu€e'in the accounting sense” as meaning the “value at which an asset
is carried on a balance shé¢tjuoting Black’s Law Dictionary 177 (7th ed. 1999)). Thus, to the
extent the phrase “book value” hasydixed meaning— that is, without regartbr context— it
would appear to involve an assessnntaluebased orarecordedfigure (as Cash America’s
own cases themselveaggest) SeeReichenbaun214 A.D.2d at 50-5{contrasting “book
value” with “fair value”) Matsuq 124 A.D.2dat 865(holdingthat thetrial courthaderred by
“measur[ing] the value of defendant’s medical practice according to the ‘bogk whthe
professional corporation,” which “was derived from the corporate balance shegt,@manding
to consider “the value afefendant’s medical practice based on the theory of capitalization of

earnings”). One could, of course, assess value through other methddsexamplepy using

accounting)Lane v. Barnard185 A.D. 754, 756N.Y. App. Div. 1919) (discussing the book
value of common stock “as shown by the books and records of the company at that time”).

10



market value metrics- but doing so often involves complications beyond simply consulting a
ledger. Cf. CSX Transp., Inc. v. Georgia State Bd. of Equalizat6@2 U.S. 9, 17, (2007)
(stating, with respect to real estate, that “the calculation oftar&etvalueis an applied

science, even a craft. . based on careful scrutiny of all ttega availabl§; Henry v.

Champlain Enters., Inc445 F.3d 610, 619 (2d Cir. 2006) (“There is no universally ibfalli
index of fair market value. There may be a range of prices with reasonable ol&iensg fair
market value.).

In short, the cases cited by Cash America are inapplicableametdere areno grounds,
under New York law or otherwise, to interpret Section 5.01(7)’s phrase “book value of all
assets’to actually mean the “book value of all assgisus liabilities” Put simply,Cash
America seeks to rewrite the contract to say something other than what iFaayom
compellingthat outcomeNew York lawexpresslyprohibitsit. That is, ths Court may not “by
construction add or excise terms, nor distort the meaning of those used and théebynea
contract for the parties under the guise of interpreting the writiRgeérside S. Planning Corp.
v. CRP/Extell Riverside, L.P892 N.Y.S.2d 303, 30N(Y. 2009) see also Grant & Eisenhofer,
P.A. v. Bernstein Liebhard, LLo. 14CV-9839 (JMF), 2016 WL 4098616, at *4 (S.D.N.Y.
July 28, 2016) (noting that “the Court’s ‘fundamental objective is to determine thé aftbe
contracting partieas derived from the language employed in the contr@pioting Consol.
Edison, Inc. v. Ne. Utils426 F.3d 524, 527 (2d Cir. 2005)j.follows thatthe Enova spin{b
did not fall within the exception established ®gction 5.01(2)(iii), and thus constitutedbreach

of Section5.01 and a continuintEvent of Default’within the meaning oBection 6.01(3¥.

3 In light of the foregoing, the Court need not, and does not, ¥#otington Savings
otherargumenton the question of wiiger Cash America breached the Indentureluding one
argument that is based on expert opinidbeePl.’s Reply 6-8. By extension, the Court need

11



B. Remedy

The Court turns, then, to the questiohWilmington Savings’semedy— specifically,
whether the Noteholders magcoup a “makevhole” fee That question turns on the interplay
between the Indenturefgepayment and acceleratiolauses First, Section 3.01 allows Cash
America to redeem the Notes in advance of their maturity date lirygoagremium, commonly
known asa “makewhole” amount. Repayment clauses are common features of indenages
“[i]t has long been settled in New York that a borrower does not have a right to prepay an
instrument in the absence of a prepayment clauseré Solutia Inc. 379 B.R. 473, 487-88
(Bankr. S.D.N.Y. 2007)And it is common for them to includ€e‘prepayment fee” or “make
whole” premium, as Section 3.01 dobscausehe lender had originallylargained for a stream
of income over a fixed period of tinfeld. at 488;seeSharon Steel Corp. v. Chase Manhattan
Bank, N.A.691 F.2d 1039, 1053 (2d Cir. 1982) (“The purpose of a redemption premium is to put
a price upon the voluntary satisfaction of a debt before the date of matuhitye)MPM
Silicones, LLCNo. 14-22503-RDD, 2014 WL 4436335, at *12-13 (Bankr. S.D.N.Y. Sept. 9,
2014)(“It is well settled under New York law. . that the parties to a loan agreement, indenture
or notecan amend the general rule under New York laweffecttender’ to provide for a
specific right on behalf of the borrower or issuer to prepay the debt in returndéedagr
consideration that compensates the lender for the cessation of the streanesif patgments
running to the original maturity date of the loandff;d, 531 B.R. 321 (S.D.N.Y. 2015%cottK.
Charles &Emil A. Kleinhaus Prepayment Clauses in Bankrupt@p Am. Bankr. Inst. L. Rev.

537, 538 (2007{‘[W]hen faced with a prepayment fee, the borrower will repay its debt only

not, and does not, resolve the parties’ dispute over whether reliance on expert opinion here
would be proper. GomparePl.’s Mem. 5with Def.’s Reply #8).

12



when the benefits from prepayment are greater than thé>fepayment clauses, in sum, allow a
lender to negotiate for yield protection and a borrower to negotiate for freecatiaot.”).
Pursuant to Section 3.01, Cash America could be freedtirerimdenture’©bligations and
restrictionsby redeeming the Notes prior tioeir maturity— i.e., prepayingwith a premium
Second, Section 6.@fnerallypermits but does not require, Mhington Savinggo
“acceleratéthe maturity of the Noteis the event of a default by Cash America (except if the
defaultis caused by bankruptcysuch acceleration clauses are, like prepayment clauses,
standard provisions of indentures, and New York law governing the interaction beéh&ge/o
is— at least in some respeetswell established. In particulasnce a debt is accelerated,
lendes may not collect a prepaymentroakewhole fee(absent provision to the contrary in the
indenture, of course). The rationale for this rule is logical and clear: by accelerating the debt,
the lender advances the maturity of the loan and any subsequent payment bgrdeéinitot be
a prepayment. MPM Silicones2014 WL 4436335, at *12ccordIn re LHD Realty Corp.726
F.2d 327, 330-31 (7th Cir. 1984) (“[A]cceleration, by definitiadyanceshe maturity date of
the debt so that payment thereafter is not prepayment but instead is paymeattenade
maturity.”). Because of thaule, lendersometimeshallenge the automatic acceleration of debt
— most often, it seemsyherethe default arises fropankruptcy (triggering, bgontract or by
law, automatic acceleratior)- in pursuit of a prepayment fe&ee, e.gIn re AMR Corp,. 730
F.3d 88, 98 (2d Cir. 2013) (“U.S. Bank..maintains that to the extent acceleration occurred
automatically under Indenture provisions by virtugtioé borrower’slbankruptcy filing, such
provisions are unenforceable . . .. Alternatively, U.S. Bank proposes that to the extestethe N

were accelerated, the § 1110(a) election decelerated them, as confirftrezltimyrrower’s]

13



payment of regularly scheduled principal and interest. Finally, U.S. Bank contenids tioaild
be permitted to rescind any such acceleration”).

Defaultsunrelated to bankruptcy appear to be less common, but the Second Circuit
confronted one iBharon Steel Corp. v. Chase Manhattan Bank,, 3L F.2d 1039 (2d Cir.
1982). Thedisputein that caseoncerned debt instruments issued by UV Industries, Inc. (“UV”)
pursuant tseveral indenturesSee idat 1042. Each indenture “contain[ed] clauses permitting
redemption by UV prior to the maturity date, in exchange for payment ofdaridemption
price (which includes principal, accrued interest and a redemption premium) and clause
allowing acceleration as a n@xclusive remedy in case of a defaulid’ at 1042-43.In
addition, each indenture “contain[ed] a ‘successor obligor’ provision allowing U\sigreiss
debt to a corporate successor which purchases ‘all or substantiadly\d\f's asset$ Id. at
1044-45. If, followingsuch a sale or purchaske debt wasotassignedthe indentures
requiredUV to pay off the debt.ld. at 1045.1n 1979 UV beganrexecuting a “predetermined
plan of piecemeal liquidationitl. at 1049, which concludedith Sharon Ste& purchasef
UV’s remaining assets and attenipt‘formalize its position aBJV’s] successor obligbunder
the indenturedd. at 1046. Litigation ensued; followirggdirected verdian the district court,
the Second Circuit agreed with the noteholders (and the district court) that tbessuabligor
clausedlid not allow such a maneuvand thus, that the indentures had been breacBeg.d.
at 1047-1053. More significant for present purposes, with respect to whether the noteholders
were limited to acceleration as a remedy or coléichand theedemption premium, the Second
Circuit held that wheréacceleration provisions of the indentsiee explicitly permissive and
not exclusive of other remedies” and the debtor does not “find[] itself unable to nyakede

payments,” there is “no bar . © [the lender] seeking specific performance of the redemption

14



provisions where the debtor causes the debentures to become due and payable by g volunta
actions.” Id. at 1053. In such circumstances, “the redemption premium must be fgid.”

The Courtagrees with Wilmington SavingsatSharon Stedk controlling here As in
Sharon Steethe Indenture has both a redemption clause that requires payment of a make-whole
premiumas well as an acceleration clatisat is“explicitly permissiveand notexclusiveof
other remedies Id. (Seelndenture 8 6.08'Other Remedies’)see alsad. § 6.13 (“No right or
remedy conferred or reserved to the Trustee or to the Holders under this Incemtiereded to
be exclusive of any other right or remedy . . . .”)). Aabh America’s defayltike the default
in Sharon Steelwas not due to bankruptcy, ldotthe company’svoluntary actions, 691 F.2d
at 1053 —namely the Enova spiff. Thus,Wilmington Savingsnay seekpursuant to
Section 6.03 of the Indenturgp“enforce the performance aff provision of the . . Indenture”

— namely, the prepayment provisiolm light of the Indenture’s permissive, nagxclusive
acceleration clausndCash America’s volatary breachthere is “no bar” tahat relief Id.. If
anything, Wilmington Savings’s claim to specifierformanceas even stronger than the clawh

the noteholders i®haron Steehs the Indenture here expressly grants Wilmington Savings the
right to pursue such a remedy. Accordingly, in this case, 8karon Steelthe redemption
premium must be paid Id.

In arguing otherwise, Cash America offers a tortured reading of bothdeeture and
Sharon SteelWith resgect to he formerfor exampleCash America arguebat the Indenture
“specificallyidentifies only one remedy for an Event of Default: acceleration, not redemption.”
(Def.’s Reply 8).But the Indenturgorovisionimmediatey following theacceleratiorclause,
titled “Other Remedies gxplicitly affords the Trustee “argvailable remedy by proceeding at

law or in equity . . to enfore the performancef any provision of the Notes or the Indenture.”
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(Indenture 8§ 6.03 (emphasis addedh other words, the Indentuggves the Trustebroad
discretionto seek anyavailable remey’ and specificallyauthorizes the Trusteo seek specific
performance.Cash America also emphasizes that the prepayment clause states only that Cash
America “may” redeem the notes ahead of tirfl@ef.’s Reply 8). But theptionto pay in
advance is, by definition, what a prepayment clause affords a borrowdy mare to the point,
theborrower inSharon Stedbad the same option and that was obviously no barrier to specific
performance See691 F.2d at 1042 (“Each instrument contains clapsesittingredemption by
[the borrower] prior to the maturity date, in exchange for payment of a fixed péiderprice
...."(emphasis addef) Indeed, inSharon Stedhe Second Circuit reversed the district judge’s
adoption of the very positioBash America presses hei®eed. at 1053 (“Judge Werker held
that the redemption premium under the indentures need not be paid yi&)kéasoning was
essentially that UV defaulted under the indenture agreement and that the plefasions

provide for acceleration rather than a redemption premium. Wetdgree.”).

With respect tccharon SteelCash America contends first that the Court ordered specific
performancef the prepayment clausaly because the debtor, whialas incorporated in Maine
andwasimplementinga liquidation plan, had an “obligation under Maine law to redeem the
notes befeeliquidating” (Def.’s Reply 8).“[T]he Sharon Steatourt,” Cash America explains,
“held that an event of default is¢ bar. . . to the Indenture Trustees seeking specific
performance of the redemption provisions where the dehtees the debentures to become due
and payabldy its voluntary actions’ prior to the default. In such circumstances, wheearete
already‘due and payable’ due to the debtor’s actions and the dalstmsubsequently defaults, a
trustee or noteholder can seek redemption (as it previously could have) instealevhtion

(the remedy made available by the default).” (Def. Brl1§quoting 691 F.2d at 1053)
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(emphasis in Cash America’s brief)). But whilaine laws requirement that a corporatipay
all of its obligatiors before liquidatings mentioned in the background section of the Second
Circuit's opinion, 691 F.2d at 1046, it is mentioned only in passing and only to explain why a
fund was create(the details of which are irrelevant heng¢playsnopartin the Court’s
discussion of specific performancege idat 1053. To the contrary, the Court simply observed
that breach of the indentures “stemmed from” the debtor’s “voluntary liquidatourpled with
its rejected interpretation diie¢ indenturesd. — just asbreach of the Indentuteere stems from
Cash America’voluntary spiroff coupled with its rejected interpretationtbé Indenture.

Cash Americas arguably on firmer ground in contending (somewhat inconsistehély)
Sharon Steérequires baefaith conduct,” if only because it can pointdizcta suggesting as
much in subsequent caseSe€Def.’s Reply 13-14citing caseg) SeeMPM Silicones2014
WL 4436335, at *13 (describingharon Steehs holding that, “when [a] debtor intentionally
defaults,” as a “tactical device,” “in order to trigger acceleration and evadeeibeyprent
premium or make-whole, the debtor will remain liable for the makele notwithstanding
acceleration of the debt”)n re Granite Broadcasting Corp 369 B.R. 120, 144 (Bankr.
S.D.N.Y. 2007) (describin§haron Steehs applicable to “an intentional default by a borrower,
with the intenton of forcing an accelerationCharles & Kleinhaussupra at547 tating that
Sharon Steetoncerns when “a borrower purposely defaults under a loan agreement in order to
avoid the effect of the agreement’s prepayment clai@ephasis omittegl) But that
requirement finds no support 8haron Steatself; indeed, the Second Circuit did not purport to

make, ands an appellate cousrould have been in no position to ma&dactualfinding onan
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issuethe district courtlid not have occasioevento reach Instead, th€ourt’s analysis turned
on the distinction betweeatefaults arising fromivoluntary” actiors (e.g, liquidations or spin-
offs) versus involuntary actions.{J, bankruptees). See691 F.2d at 1053. And evertlfis
Court were writing on a blank slate, it would be reluctant to introduce the issue otisabjec
intent into theanalysis, given the inherent difficulty of deciphering the “intent” of a company
and the fact that contract remedies are genedaflignedo compensate the ndmeaching

party, not punish the breaching party for bad int&de, e.gMetro. Life Ins. Co. v. Noble
Lowndes Int'l, Inc.643 N.E. 2d 504, 507 (N.Y. 1994) (statiag a general mattehatthe
measure of contract damages is not affected by whether the breaching paeratidyitor
inadvertently failed to perform its contractual obligations).

Finally, Cash America’s argument thajuiring itto pay a redemption premium
pursuant t&sharon Steak somehow inequitableayill effectivelydestroythe use oficceleration
clausesand “upend the nation’s debt marketsbvemblown. (Def.'s Reply 15see alsdef.’s
Mem. 20-2). Indeed, if anything, Cash America’ssuion is the inequitable one:deeks to
place itself in a better position byeachingthe indenture than it would have occupieadit
honored thgarties’contract SeeBi-Economy Mkt., Inc. v. Harleysville Ins. Co. of N886
N.E.2d 127, 132 (N.Y. 2008) (noting thddmages forfeach of contract see& place the non-

breaching party “in agood a position as it would have been in had the contract been

4 Nor is it obvious that the Second Circuit could have made a finding of bad faith on the
facts of the case. For one thing, the debtor’s successaterestindicated that it was prepared

to honor the indenturesSee691 F.2d at 1046-47 (describing Sharon Steel’s “attempt to
formalize its position as successor obligor” through the delivery of executed repjdéd:

indentures to the trustees). For another, the debtor had a non-frivolous argument based on the
indentures’ successor obligor clauses that it did not breach the indeattallesThe Second

Circuit rejected that argument, but only after a lengthy analysis of the(issstark contrast to

the Court’s fairly peremptory discussion oétredemption premium issue).
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performed). Cash America had notice prior tiee Enova spin-off that some Noteholders
believedthe transaction would constitute a breatkhe Indenture, and it could hasethat time
paid the redemption fee or negotiated a wai&r.Chesapeake Energ2016 WL 4895581, at
*4 (“Chesapeake knew that this had been BNY Mellon’s litigation position since the outset
and had been confronted with the possibilitsat a holdingby this Court . . . could trigger
Chesapeake’s obligation to pay the Makbole Price. . . .”). Moreover, when negotiating the
Indentureitself, Cash Americaouldhave foreclosed the possibility 8haron Steehpplying to
a voluntary breach of the Indentur8eeAnalytical Surveys, Inc. v. Tonga Partners, L6834
F.3d 36, 44 (2d Cir. 201Z)Under New York lawthe parties to a loan agreement are free to
include provisions directing what will happen in the event of default of the debtyisigpp
specific terms that supgde other provisions in the contract if those events dcauternal
guotation marks and alterations omiljedFor exampleCash America had- as future parties
have— “the ability. . . to draft acceleration provisions that would be self-operativerte AMR
Corp., 730 F.3cat 100;see e.qg, In re Solutia, 379 B.R.at484 (noting that the automatic
acceleration provision in a note indenture was “the result that [noteholdershedrt@™); In re
MPM Silicones, LLC531 B.R. 321, 338 (S.D.N.Y. 2016Here, the Senior Lien Appellants
bargained for thgautomatic]acceleration of debt in the event of a default, and must live with the
consequences of their bargdin.Put simply, Cash America’s attemptreap the benefif
something it did not bargafor is rejected.
CONCLUSION

In sum, the Court concludes that, by disposing of eighty percent of the shares of

valuable wholly owned subsidiary, Cash America breached the Indenture. Ndtably, t

transactio disposed of significant property (and for no considerati@auced Cash America’s
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future expected income, and materially changed its financial condition. Adtatiesu
Noteholders were left holding Notes that, as an economic and legal matter, did nandonf
the protections afforded by the Indenture. That constituted a breach of theitaderd, under
the Second Circuit’s binding decision$aron Steekhe Noteholders amntitled to payment of
the makewhole premium.

Accordingly, Wilmington Savings’s motion for summary judgment is granted and Cash
America’s motion for summary judgment is denied. The only agmreis the amount owedin
addition to the redemption price, Wilmington Savings requests “an award of altdsés and
expenses incurred by the Trustee in enforcing the rights of the Noteholdarargup Section
6.12 of the Indenture.” (Pl.’'s Mem. 19). The Cadlirects the parties to meet and confer
regarding that request as well as the calculation afetthemption price. Seed. at 18 (If the
Court rules that the Trustee is entitled to payment of the redemption priceugteeTwill
attempt to agree with Cash Ane on the precise amount owed under Section’3.DINo
later tharthirty days from the date of this Opinion and Order, the parties shall advise the
Court by letter if they have reached agreement on those issues and, if not, propass éamd
schedule) to resolve any remaining disputes.

The Clerk of Court isidectedto terminate Docket N& 22 and 26.

SO ORDERED.
Date September 19, 2016 d& s %/;
New York, New York ESSE M—FURMAN
nited States District Judge
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