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STEELE, Chief Justice:



CML V, LLC (CML), a junior secured creditor of [Htect Aviation
Holdings, LLC, sued JetDirect's present and fornwdficers directly and
derivatively for breaching their fiduciary duties’he Vice Chancellor dismissed
all four of CML'’s claims. Because CML, as a Jedair creditor, lacked standing
to sue derivatively on JetDirect’s behalf, we affir

. FACTSAND PROCEDURAL HISTORY

JetDirect Aviation Holdings LLC, a Delaware limitédbility company, was
a private jet management and charter company. aks qf a roll up strategy,
starting in 2005, JetDirect acquired a number o&lsno midsized competitor
charter and service companies. This aggressivansign left JetDirect with a
highly leveraged balance sheet and volatile casksil

In 2006, JetDirect’s board of managers learned abetious deficiencies in
its accounting system. JetDirect’s auditor infodmthe officers of various
weaknesses and deficiencies in JetDirect's intewgwitrols. A year later,
JetDirect’'s new auditor—Ernst & Young LLP—declinénl complete its audit
because JetDirect’s internal controls lacked sieffic integrity and the auditor
could not rely on JetDirect’s internal accountirgpks and records.

In 2007, JetDirect’s board undertook to consolid&tebilling, accounting,

and other operations. The consolidation exacedbdtDirect's preexisting



internal control deficiencies. Specifically, theonsolidation complicated

JetDirect’s billing and customer service functiolegding to increased accounts
receivable and a lag in the ability of JetDirectnagers to compile current
operating and financial results. Neverthelesspitkedacking current information

about JetDirect’'s true financial condition, the twbaapproved four major

acquisitions in late 2007.

In April 2007, before the board made the four ®®7 acquisitions on the
basis of outdated information, CML loaned JetDir26,743,912 and became a
junior secured lender. Later, the parties incréabés loan to $34,243,912. In
June 2007, JetDirect defaulted on its loan oblgetito CML. By January 2008,
JetDirect was insolvent. In late 2008, JetDiregtianagers began liquidating
JetDirect’s assets to reduce its debt burden.

CML alleges that if JetDirect’'s managers had passksccurate financial
information, which they did not, they would havedenstood that JetDirect lacked
the working capital to finance the late 2007 aagoiss and they would have never
approved those acquisitions. CML also alleges s®tior management hid
adverse information from the board and that wheidect managers began
liquidating JetDirect’s assets to reduce its delstlbn, certain managers negotiated
sales of assets to entities that they controlled #re board approved these

interested sales without adequately reviewing theapriety.
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CML asserts that despite the liquidation, JetDiresd not repaid any of its
debt to CML, and that after accounting for interedte balance of CML’s
outstanding loan to JetDirect exceeds $40,000,000. March 26, 2010, CML
filed a Complaint in the Delaware Court of Chancasgerting both derivative and
direct claims against JetDirect’s present and formanagers. Specifically, CML
asserted derivatively that: (1) the individualetefants breached their duty of care
by approving the late 2007 acquisitions withoutomifing themselves of
JetDirect’s true financial condition, (2) the ingiual defendants acted in bad faith
by consciously failing to implement and monitor atkequate system of internal
controls and—with respect to one specific individdafendant—hiding critical
information from the board, and (3) certain indivadl defendants breached their
duty of loyalty by benefitting from self interestadset sales upon JetDirect's asset
liquidation in 2008. CML also asserted a direéiml for money damages against
JetDirect for breaching the loan agreement betweerparties. Both parties and
the Vice Chancellor agreed that the Court of Chanosould only have
jurisdiction over the direct claim if any of thertdative claims survive a motion to
dismiss; if all of the derivative claims are sulbjéz dismissal, the direct claim
would fail as well.

On May 27, 2010, JetDirect and the individual ddferts moved to dismiss

all four claims. The Vice Chancellor dismissed fallr claims on the basis that
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CML, as a creditor, lacks standing to pursue déxeaclaims on behalf of
JetDirect. CML now appeals this judgment, and fliena
[I. STANDARD OF REVIEW

We review judgments granting motions to dismisseur@ourt of Chancery
rule 12(b)(6)de novo‘to determine whether the trial judge erred asadten of law
in formulating or applying legal precepts.”"We do not affirm a trial judge’s
dismissal of a claim unless the judge (i) acceptsrae all well-pleaded factual
allegations, (ii) accepts even vague factual atlega as “well-pleaded” if they
give the opposing party notice of the claim, @aws all reasonable inferences in
favor of the non-moving party, and (iv) dismissée tComplaint only if the
plaintiff would not be entitled to recover unden$areasonably conceivable set of
circumstances susceptible of prodf.tWe review issues of statutory construction
and interpretatiomle nova® We also review issues of constitutional dimenslen

nova”

! Nemec v. Shrade®91 A.2d 1120, 1125 (Del. 2010) (quotiBantler v. Stephen965 A.2d
695, 703—-04 (Del. 2009)).

%In re Gen. Motors S’holder Litig897 A.2d 162, 168 (Del. 2006) (quotiBgvor, Inc. v. FMR
Corp. 812 A.2d 894, 89697 (Del. 2002)).

% Bay Surgical Servs. v. Swj&00 A.2d 646, 652 (Del. 2006).
* See Stigars v. State74 A.2d 477, 479 (Del. 1996).
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[11. ANALYSIS

The parties dispute the effect of the derivativending provisions of the
Limited Liability Company Act—specifically ®el. C. 88 18-1001 and 18-1002.
CML contends that those provisions do not depriaglitors of standing to bring
derivative actions on behalf of insolvent LLCs. eTHefendants argue that the
provisions clearly deprive creditors of derivatisending. CML then contends
that if, in fact, the provisions deprive the Cowft Chancery of its equity
jurisdiction to extend derivative standing to cteds of insolvent LLCs, then those
provisions are an unconstitutional limitation oe thourt of Chancery’s powers “in
equity.”

CML is wrong with respect to both claims. The LIACt, by its plain
language, exclusively limits derivative standing‘bteember[s]” or “assignee[s],”
and that exclusive limitation is constitutional.

l. TheLL C Act Denies Derivative Standing To Creditors of | nsolvent
LLCs.

The plain language of ®el. C. § 18-1002 is unambiguous and limits
derivative standing in LLC®xclusivelyto “member[s]’ or “assignee[s].” The

rules of statutory construction are well settle@irst, we must determine whether

® Taylor v. Diamond State Port Corfl4 A.3d 536, 538 (Del. 2011) (citifdewey Beach
Enters., Inc. v. Bd. of AdjustmentA.3d 305, 307 (Del. 2010)).
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the statute is ambiguolslf it is unambiguous, then there is no room fadigial
interpretation and “the plain meaning of the staytlianguage controls.” The
statute is ambiguous if it is susceptible of twas@nable interpretatiohsr if a
literal reading of its terms “would lead to an wmwenable or absurd result not
contemplated by the legislatur®.’f the statute is ambiguous, then we consider it
as a whole and we read each section in light oftradl others to produce a
harmonious wholé® We also ascribe a purpose to the General Assé&nise of
particular statutory language and construe it ajasurplusage if reasonably
possible!

In this case, the parties dispute the effect ad tlerivative standing
provisions of the LLC Act. The central provisiohissue is @el. C.8 18-1002,
entitled “Proper plaintiff.” That provision reads:

In a derivative action, the plaintiff must be a ntemor an assignee of

a limited liability company interest at the time lmiinging the action
and:

®1d.
"LeVan 940 A.2d at 933 (quotingliason v. Englehart733 A.2d 944, 946 (Del. 1999)).
®1d.

°LeVan v. Indep. Mall, Inc940 A.2d 929, 933 (Del. 2007) (quotingwtowne Vill. Serv. Corp.
v. Newtowne Rd. Dev. C@.72 A.2d 172, 175 (Del. 2001)).

19 Taylor, 14 A.3d at 538 (citin@ewey Beach Entersl A.3d at 307).

1d.



(1)At the time of the transaction of which the pldintiomplains;
or

(2)The plaintiff's status as a member or an assigrieg lonited
liability company interest had devolved upon thaimiff by
operation of law or pursuant to the terms of atkailiability
company agreement from a person who was a memban or
assignee of a limited liability company interesttla time of
the transactiof’

This provision is unambiguous on its face; themfots plain language controls.
In as many words, the provision dictates that gp@ralerivative action plaintiff
“mustbe a member or an assignee of a limited liabdiiynpany interest . . .
The statutory language is clear, unequivocal, amilsive, and operates to deny
derivative standing to creditors who are not memlmgrassignees of membership
interests.

CML contends that section 18-1002 is limited to domtext of section 18-
1001, entitled “Right to bring action,” which reads

A member or an assignee of a limited liability c@np interest may

bring an action in the Court of Chancery in thehtigf a limited

liability company to recover a judgment in its faviothe managers or

members with authority to do so have refused togotine action or if

an effort to cause those managers or members ng ke action is
not likely to succeed’

126 Del. C.§ 18-1002.
Bd.

146 Del. C.§ 18-1001.



In other words, one part of CML’s contentions p®sihat section 18-1001
guarantees derivative standing to members or asssyibut does not limit standing
to those groups. Reading the two sections togethdr consistently with each
other, CML contends, demonstrates that the Gerdastmbly intended merely to
rephrase the language of section 327 of the Del@aneral Corporate LaWw,
which this Court has determined does not bar aedibf insolvent corporations
from derivative standinf. According to CML, the combination of sections 18-
1001 and 18-1002 shows that the General Assembiglynamtended to take the
corporate rule of derivative standing for creditofsinsolvent corporations and
apply it in the LLC context. We disagree. Wheatory text is unambiguous,
we must apply the plain language without any exdoars contemplation of, or
intellectually stimulating musings about, the Gahd&ssembly’s intent.

The text of section 18-1002 is unambiguous becd#usenot susceptible of

two reasonable interpretations and because invokshglear language does not

1>8 Del. C.§ 327. Stockholder’s derivative action; allegatidrstock ownership

In any derivative suit instituted by a stockholdéa corporation, it shall be
averred in the complaint that the plaintiff wag@ckholder of the corporation at
the time of the transaction of which such stockbolktbmplains or that such
stockholder’s stock thereafter devolved upon sticbk&iolder by operation of
law.

6 See N. Am. Catholic Educ. Programming Found.,InGheewalla930 A.2d 92, 101 (Del.
2007) (“[T]he creditors of amsolventcorporation have standing to maintain derivatikaenaes
against directors on behalf of the corporationbi@aches of fiduciary duties.”) (emphasis in
original).
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yield an unreasonable or absurd result the GeAss#mbly never contemplatéd.
First, the General Assembly used the indefiniteaplr‘a derivative action” instead
of the definite phrase “the derivative action” tesdribe those derivative actions to
which section 18-1002 applies. We ascribe purpogsbkis choice. By making the
choice, the General Assembly created an independstriction onall derivative
actions on behalf of LLCs—not merely those derwatactions that section 18-
1001 seemingly authorizes. Moreover, in sectiorl82, the General Assembly
used the mandatory and exclusive “must,” rathen the permissive “may” that it
used in section 18-1001. That is, in the LLC critthe “Proper Plaintiff” fnust
be a member or an assignee of a limited liabildypnpany interest . . . .” That is
the only reasonable interpretation of the plaimgleage of section 18-1002.

Finally, applying the plain language of section1I®2 does not yield an
unreasonable or absurd result the General Assemevigr contemplated. Indeed,
sections 18-1001 and 18-1002 serve very differempgses. In section 18-1001,
the General Assembly created the right to file avdéve action on behalf of an

LLC and conferred derivative standing on LLC menshaand assignees. In section

17See LeVarn40 A.2d at 933.

18 See Reddy v. PMA Ins. C80 A.3d 1281, 1287-89 (Del. 2011) (discussingatheurd result
principle of statutory construction).
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18-1002, the General Assembly limited the scopé&ld® derivative standing to
members and assignees.

CML contends that this result is absurd becausengihe policy underlying
derivative standing, there should be no differeme®veen LLCs and corporations.
CML argues that unless the Court of Chancery cast eeditors of insolvent
LLCs with derivative standing in equity, there wakist no stakeholders with
incentive to enforce fiduciary duties through legation. CML may be correct
that in insolvency creditors become the ultimask bearers in LLCs. But, the
General Assembly is free to elect a statutory Atiwin on derivative standing for
LLCs that is different than that for corporatiosd thereby preclude creditors
from attaining standing. The General Assembly &l wuited to make that policy
choice and we must honor that choice. In thiseespt is hardly absurd for the
General Assembly to design a system promoting maxinbusiness entity
diversity. Ultimately, LLCs and corporations aifferent; investors can choose to
invest in an LLC, which offers one bundle of rights in a corporation, which
offers an entirely separate bundle of rights.

Moreover, in the LLC context specifically, the Gesde Assembly has

espoused its clear intent to allow interested gsrto define the contours of their
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relationships with each other to the maximum exfmgsible’? It is, therefore,

logical for the General Assembly to limit LLC destwe standing and exclude
creditors because the structure of LLCs affordglitmes significant contractual
flexibility to protect their unique, distinct intests*

Because section 18-1002 is unambiguous, is subteptf only one
reasonable interpretation, and does not yield aardbor unreasonable result, we
apply its plain language. Only LLC members or gisses of LLC interests have
derivative standing to sue on behalf of an LLC—awed do not. Therefore,
section 18-1002 precludes CML from suing derivdyivand the Vice Chancellor

properly granted the motion to dismiss.

19See6 Del. C.§ 18-1101(a), (b). Construction and applicatibofmpter and limited liability
company agreement.

(a) The rule that statutes in derogation of the romm law are to be strictly construed
shall have no application to this chapter.

(b) It is the policy of this chapter to give thexmaum effect to the principle of freedom
of contract and to the enforceability of limitedbility company agreements.

20 Admittedly, this approach is not the only optibie IGeneral Assembly had, and we make no
normative comment on the General Assembly’s paitoyice. Our only purpose here is to
explain that limiting derivative standing to menmdand assignees in a contractual entity like an
LLC is not absurd because other interest holderdse-dreditors—have other options—as, for
example, negotiating automatic assignment of meshigeinterests upon insolvency clauses into
the credit agreement and requiring the memberganerning board to amend the LLC
agreement accordingly.
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[1. Section 18-1002 Of The LL C Act | s Constitutional.

CML also claims that if section 18-1002 of the@.lAct limits derivative
standing exclusively to “member[s]” or “assigneg[shen it is unconstitutional.
Having held that section 18-1002 in fact does lirdérivative standing to
“member[s]” or “assignee[s]” to the exclusion ofeditors, we now confront
CML’s constitutional contention.

Specifically, CML argues that if section 18-1002 clesively limits
derivative standing—as we now hold that it does-ntltestrips the Court of
Chancery of equitable jurisdiction to extend stagdio sue derivatively in cases
where derivative standing is necessary to preveatraplete failure of justice.
This, according to CML, is an unconstitutional ailment of the Court of
Chancery’s jurisdiction to less than what that gdiction was in 1792 when
Delaware ratified its first constitutidil. We disagree.

The Delaware Constitution prohibits the Generalefgsly from limiting the
equity jurisdiction of the Court of Chancery to dethan the general equity

jurisdiction of the High Court of Chancery of Grd&itain existing at the time of

21 SeeDEL. CoNnsT. art. IV, § 10 (“[The Court of Chancery] shall teaall the jurisdiction and
powers vested by the laws of this State in the Cafu€hancery.”)DuPont v. DuPont85 A.2d
724, 729 (Del. 1951) (“[T]he general equity juristtbn of the Court of Chancery is measured in
terms of the general equity jurisdiction of the MiQourt of Chancery of Great Britain and is a
constitutional grant not subject to legislativetaument . . . .").
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our separation from the Mother Countfy. At common law, courts of equity
granted equitable derivative standing to corpostdekholders to sue on behalf of
a corporation in order to prevent failures of josf This Court has recognized
that a corporate derivative action is a “judiciatieated doctrine” and a “creature
of equity” that serves as a “vehicle to enforceogporate right.* The corporate

form and corporate derivative standing both predathe Delaware General
Corporate Law statutes. For that reason, sect®h @& the DGCE>—the only

section of our corporate statute that implicatasve@ve actions—does not create
derivative standing. Rather, it merely limits deative standing to those
stockholders who owned their stock at the time loné @llegedly wrongful

transaction or whose stock devolved upon them leyadjpn of law from a person

who owned the stock at that tirffe.

22 DuPont 85 A.2d at 729.See alsdRANDY J.HOLLAND, THE DELAWARE STATE CONSTITUTION:
A REFERENCEGUIDE 134-35 (G. Alan Tarr ed., 2002).

23 Schoon v. Smift953 A.2d 196, 201 (Del. 2008).

241d. at 201—-02 (citing 13 UETCHERENCYCLOPEDIA OF THELAW OF PRIVATE CORPORATIONSS
5940, at 30 (2004) and RRANKLIN BALOTTI & JESSEA. FINKELSTEIN, 1 THE DELAWARE LAW
OF CORPORATIONS ANDBUSINESSORGANIZATIONS § 13.10, at 13—-20 (3d ed. 2008)).

258 Del. C.§ 327.

26 1d. at 204 (“Section 327 ‘does not create the righgue derivatively, but rather restricts that
right.” The equitable standing of a stockholdebtimg a derivative action was judicially created
but later restricted by a statutory requirement ¢ghstockholder plaintiff must either have been a
stockholder at the time of the transaction of wishle complains or her stock must devolved
upon her thereafter by operation of law.” (quotihayff v. Kerkorian 324 A.2d 215, 218 (Del.
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As this court has explained, “[jjudicially-createduitable doctrines may be
extended so long as the extension is consistehtttt principles of equity”” To
that end, courts may extend, in equity, the judliciereated equitable doctrine of
corporate derivative standing “to address new oistances® Indeed, in
appropriate circumstances, we have done exactlytha

Our precedent shows, however, that the common tautyepower to extend
derivative standing to address new circumstancés) isxercisable only to prevent
failures of justice, and (b) limited to the corpmraontext’ Absent a threat to
justice in the corporate context, the High CourCbincery of Great Britain at the
time of the separation did not have equitable glictson to grant or extend

derivative standing® Although the Delaware Constitution prohibits Beneral

Ch. 1974))).See als® Del. C.8 327 (“In any derivative suit instituted by ackbolder of a
corporation, it shall be averred in the compldnatttthe plaintiff was a stockholder of the
corporation at the time of the transaction of wrsdlech stockholder complains or that such
stockholder’s stock thereafter devolved upon sticbk&iolder by operation of law.”).

"Schoon953 A.2d at 205.

?81d. at 204.

29 See Gheewal|@®30 A.2d at 101 (extending corporate derivattemding to creditors of
insolvent corporations)But see Schog®53 A.2d at 210 (declining to extend corporate

derivative standing to a corporate director).

30Schoon953 A.2d at 201 {Fo prevent a failure of justiceourts of equity granted equitable
standing to stockholdets sue on behalf of the corporation. .”) (emphasis added).

31 Indeed, what we now consider alternative busiresiies—like LLCs—did not exist at
common law.
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Assembly from limiting the Court of Chancery’s guliction over the extension of
corporate derivative standing in the interestasfige® this case deals not with a
corporation but with a statutorily created LLC—asimess entity that did not exist
in 1792. Therefore, nothing in the Delaware Cauastin precludes the General
Assembly from limiting the scope of LLC derivatigéanding in 6Del. C. 8§ 18-
1002 to LLC “member[s]” or assignee[sS}”

Limited liability companies, unlike corporationsiddnot exist at common
law. The corporate form existed in 1792, but LLCaMe into existence in
Delaware in 1992 when the General Assembly paskBedDelaware Limited
Liability Company Act. Indeed, the General Asseynpassed the LLC Act as a
broad enactment in derogation of the common law,ieacknowledged as much.
Consequently, when adjudicating the rights, reneda@d obligations associated
with Delaware LLCs, courts must look to the LLC Aecause it is only the statute

that creates those rights, remedies, and obligati@ML correctly asserts that the

32DuPont 85 A.2d at 729 (“[T]he general equity jurisdictiof the Court of Chancery is
measured in terms of the general equity jurisdictbthe High Court of Chancery of Great
Britain and is a constitutional grant not subjeclegislative curtailment . . . .").

33 Accord Rose v. Doctors Hosp01 S.W.2d 841, 845-46 (Tex. 1990) (holding #iate there
was no common law cause of action for wrongful die¢laé Texas Constitution’s open courts
provision did not bar limiting rights and remedibat were created exclusively by statutSge
DeL CoNsT. art |, 8§ 9.

34 See6 Del. C.§ 18-1101(a) (“The rule that statutes in derogatibthe common law are to be
strictly construed shall have no application te thapter.”).
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General Assembly expressly acknowledged in the téxthe LLC Act that
common law equity principles supplement the Actress provisions. But
what this means is that where the General Assernbf/ not defined a right,
remedy, or obligation with respect to an LLC, ceushould apply the common
law. It follows that if the General Assembhas defined a right, remedy, or
obligation with respect to an LLC, courts cannderpret the common law to
override the express provisions the General Assemmfbpted. Supplementing
express provisions is altogether different fronpl#ising them or interpreting them
out of existence under the guise of articulatind applying equitable principles.
Even if the Court of Chancery had the common lawitagle jurisdiction to
extend derivative standing outside the corporatetect—which we have
determined it does not—that equitable power carmarride the LLC Act’s
express provisions. In sections 18-1001 and 1&2afnlike in DGCL section
327—the General Assembly batheatedthe right to sue derivatively on behalf of
an LLC andexpressly limitedhat right to “member[s]” or “assignee[sf” That is
a valid exercise of legislative authority, and tHenitation does not

unconstitutionally impinge upon the constitutionatisdiction of the Court of

% See, e.g6Del. C.§ 18-1104 (“In any case not provided for in thispter, the rules of law
and equity, including the law merchant, shall govgr

3¢ See6 Del. C.8§8§ 18-1001; 18-1002.
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Chancery. In this context, there is simply no rdomthe common law to override
the statutory mandate.

Even if the Court of Chancery did have the juriidit to extend LLC
derivative standing—which, again, it does not—ibw@ldl exercise that jurisdiction
only absent an adequate remedy at3avin this case, CML has ample remedy at
law and there is no threat of a failure of justicat could justify the application of
equity. CML contends that because JetDirect islwent, the creditors, as ultimate
risk bearers, are the only interest holders wittentive to enforce fiduciary duties
through legal action, and that without the intetwe@n of equity a failure of justice
will result. We disagree. CML could have neg@thits remedies by contract. It
did not. Instead, it chose to lend on what latened out to be unfavorable terms.
As creditors, CML could have negotiated a contralctamedy at law that would
not require the equitable extension of derivatit@nging even if the Court of
Chancery had the requisite jurisdiction to do $@r example, CML could have
negotiated for a provision that would convert riterests to that of an “assignee”
in the event of insolvency. Or, it could have neged for a term that would give

CML control of the LLC’s governing body in such ament. These are but two

37 Chavin v. H.H. Rosin & Cp246 A.2d 921, 922 (Del. 1968) (“It is, of coursgjomatic that
Equity has no jurisdiction over a controversy fdrieh there is a complete and adequate remedy
at law.”).
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examples. Of course, CML may have had to pay foader contractual rights, by
forsaking a higher interest rate or otherwise, @gatiating the loan terms and
conditions, but CML made a choice. The mere f&et tCML’s contractual
decisions in crafting its loan documents did nokecately protect its legal
remedies in the event of insolvency hardly “threatéhe interests of justice” to
justify Delaware courts to equitably extend stagdim sue derivatively to CML as
a creditor.
IV. CONCLUSION
Section 18-1002 of the LLC Act, by its plain laage, limits LLC

derivative standing to “member[s]’ or “assigneé[slhd thereby denies derivative
standing to LLC creditors. That limitation is ctihgional because, as pertains to
this case, the Delaware Constitution only guarantee Court of Chancery the
equity jurisdiction to extend derivative standir@ grevent failures of justice in
cases involving corporations. Therefore, we afftma judgment of the Court of

Chancery.
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