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Alamar Ranch, LLC and YTC, LLC (together, “Alamar”), judgment-creditors of Debtor
Boise County (“Boise County” or the "County”), hereby object to the County’ s voluntary
petition (the “Petition” or “Case”) under Chapter 9 of the United States Bankruptcy Code (the

“Bankruptcy Code’ or “Code”’) and move this Court for an Order dismissing the Case.

l. INTRODUCTION

In December 2010, United States District Court Judge Winmill entered a multi-million-
dollar judgment against Boise County and in favor of Alamar (the “Judgment”). Since then, the
County has been in atailspin and has desperately tried to stop it. Now the County believes it has
found away to do so: Chapter 9. Boise County freely admits that it was the Judgment — and the
Judgment alone —that led to thefiling of its Petition. The Petition was an instinctive, ill-
conceived reaction to the Judgment.

Chapter 9 imposes upon would-be filers strict requirements that the County cannot
satisfy. Specifically, the County cannot meet its heavy burden of proving (among other things)
that (a) it isan “insolvent” municipality; (b) it “has negotiated in good faith” with its creditors;
and (c) the Petition was filed in good faith. The County's bankruptcy was completely
unnecessary.

Boise County is not insolvent. The County admits that it was current on its debts as of its
petition date and will be able to pay its debts going forward — other than the Judgment. The
Judgment, however, does not render the County insolvent. The County's bankruptcy schedules
show that it has significantly more assets than liabilities. Moreover, the County’ s own cash-flow
projections showed that it would have a significant cash surplus for 2011 and 2012.

Further, the County failed to negotiate with Alamar in good faith. For example:
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o Chapter 9 requires that pre-filing negotiations revolve around a potential plan of
adjustment. But here, the County has acknowledged that, as of May 4, 2011, it had not even
begun working on a plan, let alone shared or negotiated any proposed terms with Alamar.

. The County waited over two months after the judgment to make itsfirst —and
only — settlement offer (which was patently unacceptable). Such a“half-hearted” and
“lackadaisical” effort defeats the County’s claim of good faith. Inre Sullivan County Reg'l
Refuse Disposal Dist., 165 B.R. 60, 77 & 79 (Bankr. D.N.H. 1994).

o In addition, the County had severa alternatives to filing bankruptcy. Specifically,
the County failed to adequately consider its ability to assess atax under the Idaho’s Tort Claims
Act and its ability to issue bonds as potential avenues paying the Judgment. Given thesetools at
its disposal, the County can neither prove that it is insolvent nor demonstrate that it negotiated in
good faith.

Instead of using the time after the Judgment to devel op a proposed plan of adjustment
and work with Alamar toward resolution, the County went at its problem backwards. It declared
bankruptcy without any idea of where it was going, and only afterwards tried to do what it
should have done in thefirst place: put its financial house in order and try to find away to pay
the Judgment. Even now, more than two months after the County commenced this Case, and
five months after the entry of the Judgment, the County still has identified away to pay the
Judgment. Indeed, its offers to settle have gone backwards since the bankruptcy filing. A
private party’ s use of bankruptcy as alitigation tactic isimproper, but a government's use of
bankruptcy as abargaining chip isinexcusable. Because the County cannot satisfy Section
109(c) of the Bankruptcy Code and cannot show that it filed its Petition in good faith, the Court

should grant this Motion and dismiss the Case.
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. BACKGROUND

A. The Federal Court Litigation Between Alamar and Boise County.

1 On April 19, 2007, Alamar submitted an application to Boise County requesting a
Conditional Use Permit (“CUP”) to alow it to operate aresidential treatment facility and private
school within the County for at-risk youth.

2. On April 21, 2008, the Boise County Board of Commissioners (the “Board” or
“County Commissioners’) entered a written Decision and Order imposing conditions on the CUP
that wereillegal and discriminatory under the Fair Housing Act, 42 U.S.C. 88 3604, et seq.

3. On January 8, 2009, Alamar filed a complaint against the County in the United
States District Court for the District of Idaho. (Case No. 01:09-cv-00004 (the “Dist. Court
Case”) Docket No. 1.)

4, On December 16, 2010, ajury rendered averdict in Alamar’ s favor and against
Boise County for $4,000,000, finding that the County intentionally discriminated against Alamar
and its development. (Dist. Court Case Docket No. 207.)

5. The following day, on December 17, 2010, the District Court entered the
Judgment against the County in “the sum of $4,000,000.00, with interest to accrue at the
applicable federal rate.” (Dist. Court Case Docket No. 210.)

6. On December 30, 2010, Alamar filed a Motion for Taxation of Costs and
Attorneys Fees as of that date in an approximate amount of $1,398,000. (Dist. Court Case
Docket Nos. 223 & 224.)

7. If the Motion for Taxation of Costsis granted, the total Judgment amount will be
approximately $5.4 million or more.

B. Pre-Petition Negotiations.

8. Immediately following the entry of the Judgment, Alamar told the County that it

70582183.4 0099999-00001



Case 11-00481-TLM Doc 69 Filed 05/11/11 Entered 05/11/11 17:02:48 Desc Main
Document  Page 6 of 35

was willing to negotiate a potential settlement. At that time, counsel for the County, Andy
Brassey, told counsel for Alamar, Tom Banducci, that he would call Mr. Banducci on Thursday,
December 30, 2010 to discuss settlement. (Declaration of Tom Banducci in Support of
Objection & Moation to Dismiss (“Banducci Dec.”) 1 3.)

9. Mr. Brassey, however, failed to call on the agreed date. (Id.) Instead, on January
18, 2011, without communicating with Alamar concerning settlement, the County filed a notice
of appeal of the Judgment. (Dist. Court Case Docket No. 225.) Since the filing of the appeal
suggested the County’ s intention to procure a supersedeas bond, counsel for Alamar, Wade
Woodard, sent an email to Mr. Brassey asking whether the County wasin fact going to post a
bond. (Ex. A, Email from W. Woodard to A. Brassey, 1/18/11,; Declaration of Wade Woodard in
Support of Objection & Motion to Dismiss (“Woodard Dec.”) 13.) Mr. Brassey never
responded to that email. (Woodard Dec. 1 3.)

10.  OnJanuary 19, 2011, Mr. Banducci wrote to counsel for the County stating: “As
we indicated to you shortly after the judgment was rendered against Boise County, my clients are
willing to negotiate a settlement of the amounts due under the judgment. Y ou told me at that
time that you would call me on Thursday, December 30, 2010, to discuss ‘options.” Y ou did not
call then, nor have you made an effort to contact me subsequently. . . . [I]f this matter is not
resolved through settlement, or if abond has not been posted by January 28, 2011, my clients
will commence efforts to collect on the judgment.” (Ex. B, Letter from T. Banducci to A.
Brassey, 1/19/11; Banducci Dec. 5.) Mr. Banducci aso asked the County to provide available
dates for adebtor’s exam if it did not intend to settle the matter or post abond. (1d.)

11. Prompted by thisletter, Mr. Brassey called counsel for Alamar, and the parties

agreed to meet on Wednesday, January 26, 2011. (Banducci Dec. 16.) However, the County
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did not make a settlement offer at that meeting. Instead, the County’ s attorneys stated that the
County was considering all of its optionsincluding: (1) pursuing the appeal, (2) filing
bankruptcy; and/or (3) finding away to fund a settlement. (Id.)

12. Susan Buxton, also counsel for the County, claimed difficulties paying the
Judgment and stated that the books and records of the County were in such disarray that they
could not determine what the County could offer.* (Id. §7.) Ms. Buxton indicated that before
the next meeting (scheduled for February 15, 2011) she would further investigate the County’s
ability to pay the Judgment in either alump sum or over time, and that she would meet with the
County Commissioners to get a settlement proposal approved. (Id. 18.) Thus, Alamar was | eft
with the impression that the County was going to make a firm settlement offer at the next
meeting. (1d.)

13.  Asscheduled, the parties met on February 15, 2011. (Id. 9.) But again, the
County failed to make a settlement offer. (Id.) After ashort break, and in order to jump-start
negotiations, Alamar said that it would be willing to reduce its claim from $5.4 million (the
anticipated full amount of the judgment with an award of attorneys fees and costs) to $5 million
and accept payment over time with areasonable interest rate. (Id.) The parties then scheduled a
meeting for February 22, 2011. (1d.)

14. At the meeting on February 22, 2011, the County delivered to Alamar a

! This message, that Boise County’s records are in such disarray that it cannot determine what funds it
has or will have available to pay the Judgment, is a continuing theme in this case. For example, even
though the County has repeatedly promised to deliver to Alamar an actual proposdl, its latest
correspondence, dated May 4, 2011, states that “[t]here were more issues found with the budget
projections. And the funding the proposed plan as we had thought simply does NOT work. . .. There
were admittedly errors that occurred previously in booking in [sic.] debts owed by the County.” (EX. Q,
Letter from D.B. Clark to D. Kelly, 5/4/11.) Thelevel of the County’signorance of its own finances and
ability to collect revenueis striking, especially since the County has had nearly five months — since
December 2010 —to evaluate its books and start to develop a plan as to how to pay the Judgment.
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settlement letter, attached as Exhibit C (the “February 22 Letter”). (Banducci Dec. 110.) Inthe
Letter, the County proposed pay, at most, atotal of $3.2 million (through a variety of
mechanisms) with an initial payment of $1.9 million and the remaining cash component being
paid over time with no interest. The County also proposed that, to the extent that the balance of
the $3.2 million had not been paid in ten years through incremental, ordinary tax levies, the
remaining balance remaining would be "forgiven." (Ex. C at 2 & exhibits thereto; Banducci
Dec. 10.) The County claimed that it could do little more because it was limited by the Idaho
Code and Constitution in its ability to raise the money necessary to pay the Judgment and
because of restrictions on the cash. (See Ex. C at 1; Banducci Dec. 1 11.) Alamar requested that
the County provide Alamar any legal authorities supporting these assertions. (Banducci Dec.
11)

15. Given the anticipated Judgment of approximately $5.4 million, the County’ s offer
in the February 22 Letter to pay such a discounted amount, over 10-years time and without
interest, was unacceptableto Alamar. (Id.) Thiswas particularly true given that the County’s
cash-flow forecast, which the County attached to the February 22 Letter, anticipated a cash
surplus of $6.289 million in 2011, more than enough to pay the full amount of the Judgment.
(1d. 99 10-11; Ex. C at 1st exhibit thereto.)

16.  Thereafter, Alamar tried once more to engage the County in settlement
negotiations. On February 24, 2011, Mr. Woodard wrote two separate | etters to the County’s
counsel. (Woodard Dec. §4.) Inone, Mr. Woodard reaffirmed Alamar’s position that it was
“still willing to consider areasonable offer to settle” and reiterated its request for the claimed
legal authority backing-up the County’ s contention that “certain funds belonging to Boise

County are exempt from execution because those funds have been dedicated for certain uses.”
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(Id.; Ex. D, Letter from W. Woodward to S. Buxton, 2/24/11.) Mr. Woodard added that “[i]f you
provide us with such legal authority in the next week, we will take it into consideration when
undertaking efforts to collect the amount owing under the judgment.” (1d.)

17. In the other letter, Mr. Woodard wrote

At the meeting, Tom asked whether the County intended to seek a stay of

execution proceedings during the pendency of the appeal by posting a supersedeas

bond. Tom and | both came away with the impression that the County did not

intend to procure abond. If our impression isinaccurate, please let us know

immediately as we intend to proceed with efforts to collect the amount owing on

the judgment. In that regard, it is not our intention to disrupt the operations of the

County any more than necessary to obtain satisfaction of the judgment.

Conseguently, if the County will commit by March 2, 2011, to paying the full

amount of the judgment on or before March 25, 2011, we will not proceed with

efforts to collect the judgment by way of awrit of execution (or other authorized

procedures).

(Ex. E, Letter from W. Woodward to A. Brassey, 2/24/11; Woodard Dec. { 5.)

18. The County’ s response, however, neither provided the requested legal authority,
nor improved upon its February 22 offer. Despite this, the County dryly stated that it is * happy
to work with you toward a reasonable and lawful settlement to address the Judgment.” (Ex. F,
Letter from A. Brassey & S. Buxton to W. Woodard, 2/25/11; Woodard Dec. { 6.)°
C. The County’s Resolution to Filefor Bankruptcy.

19. But, contrary to its statement, the County wasn’t “happy to work with” Alamar.
In fact, the County never made a proposal to Alamar other than its February 22 offer. (Banducci
Dec.1113.)

20. Instead, on February 28, 2011, just three days after stating that it was “happy” to

work toward a settlement, the Board of Commissioners adopted Resolution # 2011-9, entitled “ A

2 In view of this meaningless response, Alamar filed its application for a Writ of Execution on February
28, 2011. (Dist. Court Case Docket No. 236.)
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Boise County Resolution to Declare Chapter 9 Bankruptcy.” (Ex. G.)

21.  TheResolution to file for bankruptcy was “adirect result” of the Judgment. (Ex.
H, Deposition of Jamie Anderson (“Anderson Dep.”) at 17:14-17.) In fact, the County had been
considering bankruptcy as a potential option for dealing with the Judgment since December 27,
2010, just days after the Judgment was entered. (1d. at 20:11-21:9.)

22.  TheResolution recited that (1) ajury had awarded Alamar $4,000,000 in the
litigation, (2) approximately $1,400,000 in fees and costs had been requested by Alamar; and (3)
the Board “ has determined that the County cannot satisfy the judgment and at the sametime
continue to operate and satisfy its obligations to provide basic services to County residents.”
(Ex. G.) Thus, the Board concluded that “it isin the best interest of the County to file municipal
bankruptcy under Chapter 9 of the Internal Revenue [sic.] Code.” (1d.)

23.  The County did not afford its residents any notice of the possibility that it
intended to file bankruptcy, and did not put it on the agenda for the Board meeting. In fact, the
Agendafor the February 28 Board Meeting did not even mention bankruptcy. Instead, it merely
noted that the Board would consider in “Executive Session” (i.e., away from the public’s view)
“Pending Litigation to consider consultation and advice from legal representative on the Alamar
Ranch litigation.” (Ex. I, Amend. Agenda, 2/28/22 ; see also Ex. J, Meeting Minutes of Boise
County Board of Commissioners, 2/28/11 (“Minutes’), at 4.)°

24. Coming out of executive session, and with no public input or discussion, the
Board voted unanimously to (1) adopt the Resolution; (2) hire Mr. Clark as bankruptcy counsel;

and (3) issue “the press release concerning the bankruptcy.” (Ex. J, Minutes, at 5.)

3 When asked if there was areason why theissue of filing for bankruptcy “was not discussed and opened
up to public debate,” Ms. Jamie Anderson, the Chair of the Board, could say only that it was because the
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D. The Chapter 9 Filing.

25. Unaware of the Resolution and the imminent filing, Alamar again tried to engage
the County in settlement discussions. On March 1, 2011 at 4:12 p.m., counsel for Alamar sent an
email to counsel for the County offering to reduce the amount of the Judgment and accept
payments over 9 years at areasonable rate of interest. (Ex. K, Email from W. Woodard to S.
Buxton & A. Brassey, 3/1/11; Woodard Dec. {7.)

26.  Asit turned out, however, the County had decided to move in the opposite
direction, and had already filed its Petition at 4:11 p.m., just one minute before Mr. Woodard
sent hisemail. (March 1, 2011 isreferred to as the “ Petition Date.”)

27.  The County said nothing to Alamar about its adoption of the authorizing
Resolution or that it would be filing a Chapter 9 petition immediately. (Banducci Dec. 1 13.)
Instead, it appears that that the filing was designed to surprise Alamar, even though there was no
immediate threat to the County or its assets.”

28. Moreover, at no time prior to the Petition Date did the County ever discuss with
Alamar a potentia bankruptcy plan or how the County might seek to adjust the Judgment. (Id.
13; Woodard Dec.  8; Banducci Dec. 13) Infact, as of March 30, 2011 — a month after the
Petition Date — the Board had not yet even seen a draft of aplan. (Deposition of Mary Prisco
(“Prisco Dep.”) at 107:1-7; 122:14-123:17; Anderson Dep. at 127:22-23.) The “formulation of
an outline” of apotential plan was not even scheduled to be discussed by the Board until

sometime in April. (Anderson Dep. at 200:23-201:9.)

issue wasn't agendized.” When asked why the issue wasn't “agendized,” she testified that she did not
know. (Ex. H, Anderson Dep. at 54:22-55:6.)

* A further purpose was political expediency: Knowing that the County would ultimately have to pay the
Judgment, it is politically advantageous to the Board to be ordered to pay through a court-approved plan
than to voluntarily agree to pay it through a settlement.
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E. Postpetition Events and Negotiations.

29.  Soon after the Petition was filed, Alamar again reached out to the County in an
effort to find out why the County filed its Petition and to see if a settlement could be reached
promptly in order to avoid litigation regarding the filing of the Case. To facilitate these
discussions, the parties stipulated to extensions of the deadline for Alamar to file an objection to
and motion to dismiss the Case, which stipulations were approved by the Court. Inthe
meantime, Alamar and the County continued to communicate, and Alamar continued to try to
engage the County in meaningful settlement negotiations.

30.  When it became obvious that negotiations between the parties were going
nowhere, Alamar attempted to persuade the County that (a) Chapter 9 was unnecessary to
accomplish a settlement between the parties, (b) the County was not considering al of the
aternatives available to it to resolve the matter, and (c) the parties must reach a settlement or
Alamar would have no alternative but to challenge and seek dismissal of the Case.

31 For example, on April 27, 2011, counsel for Alamar sent to counsel for the
County aletter setting forth in detail the reasons why the County's Chapter 9 was unnecessary
and the continuation of the Case was not required to resolve the disputes among the parties.
Alamar also discussed aternatives that, in Alamar's view, were not only available to the County
but were affirmatively required under applicable law. The letter also expressed dissatisfaction
with the manner in which the County was approaching settlement discussions and asked the
County to provide a proposal promptly. (See Ex. M, Letter from D. Kelly to D.B. Clark,

4/27/11.) The County's counsel responded promptly and said that the Board would arrange

10
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another meeting “to finalize an offer,” but the meeting could not be held before May 2, 2011.°

32. Finally, on May 4, 2011, the County wrote to Alamar and acknowledged that it
was still discovering significant errorsin its assessment of and projections relating to the
County’ s finances and, therefore, was pulling al negotiations off thetable. The letter also
reported that (a) the Board had finally met on May 3 and would be "meeting again on May 11 to
prepare a new line-item budget [i.e., not to "finalize an offer" as the County said it would do on
May 2] for the remainder of FY 2011 .. . and new FY 2012," and (b) the County's bankruptcy
counsel was "going to start working on a plan and disclosure statement forthwith." (See Ex. Q,
Letter from D.B. Clark to D. Kelly, 5/4/11 (emphasis added).)

33. For its part, throughout this process, the County had been moving backwardsin
its proposals. Originaly, the County offered $1.9 million as adown payment. (Ex. C.) On
March 30, 2011, the County reduced the proposed down payment to $1.5, but proposed to pay
$3.5 over 15 years at 3%. (Ex. N, Email from D.B. Clark to M. Hindley & W. Woodard,
3/30/11.) Alamar considered this as alegitimate offer and, with the County’ s subsequent
statement that $1.7 million could work, it appeared hopeful that the parties might ultimately be
able to reach a settlement agreement.

34. However, the County once again retreated from these numbers. In response to
Alamar’ s letter of April 27 (Ex. M), counsel for the County wrote that “it appears that we could
do $1.2 down.” (Ex. O, Email from D.B. Clark, 4/28/11 (emphasisin original).) But even that
was not afirm commitment. Indeed, counsel for the County was quick to note that “[t]hisis not

a110% firm proposal because | still have to go to Idaho City and meet with the Commissioners

® Alamar’s counsel sent another letter to the County's counsel asking, among other things, for afirm
proposal from the County. (See Ex. P, Letter from D. Kelly to D.B. Clark, 5/2/11.)

11
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to get their vote.” (1d.)°

F. The County's Financial Condition

35.  According to the testimony of Mary Prisco, the County’ s auditor, the County was
current on all debts (other than the Judgment) as of the Petition Date. (Prisco Dep. at 56:6-11.)
Ms. Prisco also testified that (other than the Judgment) that County has been able, and will
continue to be able, to pay those debts through fiscal year 2011. (Id. at 56:12-24.)

36. Also, as stated above, the County’s February 22 L etter attached a spreadsheet
outlining the County’ s available cash and its purported cash flow forecast through 2015. These
cash-flow projections anticipated a cash surplus of $6.289 million for 2011 and $5.283 million in
2012. (SeeEx. C, at 1st exhibit thereto.)

37. In mid-April, the County produced revised projections showing a cash surplus of
$3.525 million in 2011, and a surplus of $3.109 million in 2012. (Ex. R, Cash Analysis 4-15-
11.xls, at page 5, line-item “Cash Balance Ending.”)’

38.  OnApril 4,2011, the County filed its statement of financial affairs (* SOFA”) and
its bankruptcy schedules (the “ Schedules’). According to the Schedules, as of the Petition Date,
the County had assets of $27,765,617.34 and liabilities of $7,377,343.79 (including the $5.5
million listed on Schedule F for the Judgment). More than $10 million of its assets consisted of
cash and cash equivalents. The County listed vehicles and heavy equipment valued at
$6,020,241, with liens totaling only $807,256.

39.  The Schedules also showed that the County had relatively few unsecured

® To say the least, the County's ongoing discovery of mistakesindicating that it could not have funded its
prior proposals to begin with did not inspire confidence in the settlement discussions.

" On May 4, 2011, the County yet again revised the projections, this time asserting that the surplus for FY
2011 $3,286,550 and for FY 2012 $1,829,767. (Ex. S, Cash Analysis5-3-11.xls, at last page, line-item
“Cash Balance Ending.”)

12
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creditors, most (if not al) of which were current. Further, the County had vehicles (Dock No.
55.)

ARGUMENT

1. BOISE COUNTY DOESNOT MEET CHAPTER 9 SELIGIBILITY
REQUIREMENTS.

A. Chapter 9'sEligibility Requirements.

Chapter 9 cases are uncommon for a reason — they invoke “principles of dual
sovereignty, which are deeply embedded in the fabric of this nation and commemorated in the
Tenth Amendment of the United States Constitution.” Inre New York City Off-Track Betting
Corp., 427 B.R. 256, 264 (S.D.N.Y. Bank. 2010). Because of the constitutional issues that arise
from amunicipa bankruptcy, “Congress consciously sought ‘to limit accessibility to the
bankruptcy court’ by municipalities.” In re Cottonwood Water and Sanitation District, 138 B.R.
973, 974, 979 (Bankr. D.Co. 1992) (quoting H.R. Conference Report, 94-938, p. 10, U.S. Code
Cong. & Admin. News 1976, p. 539). Accordingly, in Section 109(c) of Code, Congress set
forth strict threshold requirements in the Bankruptcy Code for any would-be Chapter 9 debtor:

(c) An entity may be a debtor under chapter 9 of thistitleif and only if such
entity—
(1) isamunicipality;
(2) is specifically authorized, in its capacity as a municipality or by name,
to be adebtor under such chapter by State law, or by a governmental
officer or organization empowered by State law to authorize such entity to
be a debtor under such chapter;
(3) isinsolvent;
(4) desiresto effect a plan to adjust such debts; and
5) (A) has obtained the agreement of creditors holding at least a
majority in amount of the claims of each class that such entity
intends to impair under a plan in a case under such chapter;
(B) has negotiated in good faith with creditors and has failed to
obtain the agreement of creditors holding at least amajority in
amount of the claims of each class that such entity intends to
impair under a plan in a case under such chapter;
(C) isunable to negotiate with creditors because such negotiation
isimpracticable; or
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(D) reasonably believes that a creditor may attempt to obtain a
transfer that is avoidable under section 547 of thistitle.

11 U.S.C. § 109(c) (emphasis added).

Thus, to be eligible for Chapter 9 relief, amunicipality must meet each of the
requirements of Section 109(c)(1)-(4) and one of the four requirements under Section 109(c)(5).
Moreover, “Section 921(c) contains the added requirement that the court may dismiss the
petition if the debtor did not file the petition in good faith.” In re Pierce County Housing Auth.,
414 B.R. 702, 710 (Bankr. W.D.Wash. 2009). And when reviewing a debtor’s qualifications
under Section 109(c), bankruptcy courts do so “with ajaded eye.” Inre New York City Off-
Track Betting Corp. 427 B.R. at 264; see In re Sullivan County Reg'l Refuse Disposal Dist., 165
B.R. 60, 82 (Bankr. D.N.H. 1994) (observing that the jurisdiction of bankruptcy courts “should
not be exercised lightly in chapter 9 cases, in light of the interplay between Congress’
bankruptcy power and the limitations on federal power under the Tenth Amendment”).

B. Chapter 9's Eligibility RequirementsIndicate That a Municipality Must Develop a
Plan and Negotiate With Creditors Prior to Filing Bankruptcy.

Several things set Chapter 9 apart from the other chapters providing for bankruptcy relief.
For example, Chapter 9 isthe only chapter requiring that a debtor must not only be insolvent, it
must be “insolvent” within the meaning of a special definition of the term applicable to

municipalities only.®

® The general definition of insolvency under the Bankruptcy Codeis a*“financial condition such that the
sum of [the] entity’ s debts is greater than all of such entity’s property, at afair valuation.” 11 U.S.C. 8§
101(32).

14
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Further, subject to one narrow exception,® Chapter 9 requires amunicipality to
demonstrate that it has taken certain steps to formulate a plan and to negotiate the terms of the
contemplated plan in good faith with the creditors to be adversely affected by the plan beforeit is
eligible to even file abankruptcy petition. More particularly, Chapter 9 requires a municipality
to perform two prepetition fundamental analyses in connection with the preparation and
confirmation of any plan of adjustment. The municipality must first consider how it intends to
classify claims under a plan pursuant to § 1122 of the Bankruptcy Code. It must then identify
which classes of creditorsit intends to impair under the plan pursuant to 8 1124 of the
Bankruptcy Code.® Only then can the prospective debtor begin to go about attempting to satisfy
the requirements of Section 109(5)(A)(B) through (C) of the Code, which require either that it
(1) has obtained "the agreement of creditors holding at least a mgjority in amount of the claims
of each class that [it] intendsto impair" under the plan, (2) has negotiated in good faith with and
failed to obtain an agreement of such creditors, or (3) is unable to negotiate with such creditors
becauseit is "impracticable" to do so. In re City of Vallgjo, 408 B.R. 280 (9th Cir. BAP 2009).™

As set forth more fully below, however, the County took none of these required steps.

? As discussed more fully below, § 109(c)(5)(D) allows a municipality to bypass the negotiation
requirements of 88 109(c)(5)(A) through (C) if it reasonably believesthat a creditor may attempt to obtain
an avoidable preference.

19 Sections 1122 and 1124 of the Bankruptcy Code are among the Code's Chapter 11 provisions expressly
made applicable in Chapter 9 cases. See 11 U.C. C § 901(a).

1 1n City of Vallgjo, the court ruled that § 109(c)(5)(B) requires that pre-petition negotiation must concern
aplan of adjustment:

because § 109(c)(5)(B) involves classification and impairment, it would be difficult
for amunicipality to prove that it negotiated in good faith with creditorsit intends to
impair unless the municipality had a plan of adjustment drawn or at least outlined
when it negotiated with the creditors. Thus, we conclude that the plain language of §
109(c)(5)(B) requires negotiations with creditors revolving around a proposed plan, at
least in concept.

15
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C. The County Has the Burden of Proof With Respect to Its Eligibility for Chapter 9.

The burden of proof falls squarely on the County to establish that it meets each of Section
109(c)'s essentia dligibility requirements. In re City of Vallgo, 408 B.R. 280, 289 (9th Cir. BAP
2009); In re County of Orange, 183 B.R. 594, 599 (Bankr. C.D. Cal. 1995). If the County fails
to demonstrate that it meets those requirements, the petition must be dismissed. Inre City of
Vallgo, 408 B.R. at 289; In re County of Orange, 183 B.R. at 599.

In this case, and even assuming that the County satisfied the first two requirements under
Section 109(c),* the County’s petition fails because the County cannot satisfy its burden of
proof on any of the other requirements.

D. The County Cannot Satisfy the I nsolvency Requirement of § 109(c)(3).

To beeligible for Chapter 9, Section 109(c)(3) requires that a municipality be
“insolvent.” A municipality isinsolvent for purposes of Chapter 9if itis*“(i) generally not

paying its debts as they become due unless such debts are the subject of a bona fide dispute™; or

408 B.R. a 297. Thus, while negotiations with creditors aimed at avoiding bankruptcy areto be
encouraged, such negotiations do not satisfy the good faith negotiation requirement of §109(c)(5)(B). Id.
The negotiations must involve “some outline or term sheet of a plan which designates classes of creditors
and their treatment is necessary” to satisfy the requirement. Id.; see In re Pierce County Housing Auth.,
414 B.R. at 713 (holding that, while extensive prepetition negotiations took place between debtors and
creditors, they did not satisfy the good faith negotiation requirement of section 109(c)(5)(B) because
those negotiations were not over the possible terms of a plan of adjustment.)

2" The County might satisfy the first two digibility requirements under § 109(c)(1)-(2): Thatitisa
“municipaity” within the meaning of the Bankruptcy Code, 11 U.S.C. § 101(40), and that Idaho has a
statute purporting to authorize municipalities to file bankruptcy petitions. See Idaho Code 88 67-3901 et
seq. (the“Act”). However the Act was passed in 1939 in connection with old Chapter 1X, and not all of
its provisions track today’ s Chapter 9. The County has the burden of demonstrating to this Court’s
satisfaction that the Act still applies.

3 This standard is similar to the standard in involuntary cases under Section 303(h)(1),which provides for
when “the debtor is generaly not paying [its] debts as such debts become due unless such debts are the
subject of abonafide dispute.” Under this standard, a“finding that a debtor is generally not paying its
debts requires a more general showing than merely establishing the existence of afew unpaid debts.” In
re Focus Media, Inc., 378 F. 3d. 916, 929 (9th Cir. 2004) (internal quotation omitted). Moreover, if an
unpaid debt is the subject of a bona fide dispute, it does not even count for thisanalysis. Thus, if the
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(if) unable to pay its debts as they become due.” InrePierce County, 414 B.R. at 710. If the
debtor is current on its obligations as of the petition date, it must allege insolvency under the
second prong of theinsolvency test. Id. Thisisa prospective test, “with the reference point
being the date the petition wasfiled. In other words, ‘it must be determined as of [the petition
date] whether [the Debtor] will be unable to pay its debts as they become due.”” 1d. at 710-11
(quoting In re City of Bridgeport, 129 B.R. 332, 337 (Bankr. D. Conn. 1991). Thisisacash
flow, not a budget deficit, analysis. City of Bridgeport, 129 B.R. at 337.

The County cannot demonstrate that it isinsolvent under Section 109(c)(3). Asthe
County auditor testified, the County is paying, and will be able to pay, its debts (other than the
Judgment) as they become due. (Fact No. 35.) The only issue, therefore, is the Judgment. But
the Judgment does not render the County insolvent. The Debtor’s own schedules show that, as
of the Petition Date, the County had assets of $27,765,617.34 and liabilities of only
$7,377,343.79. More than $10 million of its assets consist of cash and cash equivaents. (Fact
No. 38.) Moreover, the County’s own cash-flow projections showed that the County is projected
to have a cash surplus of $6.289 million for 2011 and $5.283 million in 2012. (Fact No. 36; see
also Fact No. 37 (showing a cash surplus of $3.525 million in 2011, and a surplus of $3.109
million in 2012.)*

It is clear that municipalities with such surpluses cannot, as a matter of law, satisfy

Section 109’ sinsolvency requirement. For example, in Ellicott School Building Authority, the

County still disputes the Judgment, it cannot begin to satisfy this standard. But even if it does not dispute
the Judgment (and there are no grounds to do so), the County still could not meet this standard because,
other than the Judgment, it is generally paying its debts. (Fact No. 35.)

1 addition, and as described in the “good faith” section of this Motion, the County has failed to
consider significant avenues for raising revenue: the Tort Claims Act, and the ability to issue bonds.
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court determined that insolvency had not been conclusively demonstrated where the debtor had
access to areserve fund from which it could make its current debt payments. 150 B.R. 261, 265
(Bankr. D. Colo. 1992). Likewise, in City of Bridgeport, the bankruptcy court found that the city
failed to establish that it was insolvent where it had approximately $28 million in surplus funds
from bond sale proceeds. 129 B.R. at 337. In that case, the city offered evidence that it would
have a $16 million budget deficit in fiscal year 1991-1992 and argued that because the evidence
showed that “its expenditures will exceed its revenue, it has satisfied the burden of proving that it
isinsolvent.” 1d. at 337. But the court rejected that argument, finding that the city’ s solvency
should be judged by a cash flow, not a budget deficiency analysis, because “ Section
101(32)(C)(ii) defines insolvency by whether Bridgeport will be able to * pay its debts as they
become due’, not on whether it has abudget gap.” Id. The Court then found that the city was
not insolvent because it had sufficient cash to make up any shortfall in the fiscal year 1991-1992
due to a surplus which the city kept as “a contingency fund to give Bridgeport ‘a cushion to
allow it to be able to meet its obligations when due, [without] having to do the variety of short
term borrowings the city had traditionally done, all at avery high interest rate.”” Id.

Here, asin City of Bridgewater and In re Ellicott, the County is holding a substantial
surplus, which is sufficient to pay down or pay off the Judgment. Accordingly, the County is not
insolvent, and this Court should dismiss the County’ s Petition.

The County may assert that, even though it has abundant cash-flow surplus now, it has
projected that it will have adeficit afew years from now. This argument, however, getsthe

County nowhere. Indeed, courts have routinely rejected such arguments on the ground that

Given its ability to raise additional revenue to pay the Judgment, the County cannot demonstrate
insolvency.
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anticipating insolvency is not the correct standard and because such arguments are based on
unreliable speculation. For example, in City of Bridgeport, the court rejected the city’ s argument
that evenif it would not be insolvent for the fiscal year 1991-1992, it would be insolvent by the
fiscal year 1992-1993. Id. at 338. The court determined, however, that “a prediction at the
commencement of this case that Bridgeport will be unable to pay its debts as they become duein
the 1992-1993 fiscal year isunreliable,” and held that “to be found insolvent a city must prove
that it will be unable to pay its debts as they become due in its current fiscal year or, based on an
adopted budget, in its next fiscal year.” Id. Similarly, in Inre Hamilton Creek Metro. District,
the Tenth Circuit found that the “mere possibility or even speculative probability” of insolvency
is not enough to meet the insolvency requirement. 143 F.3d 1381, 1386 (10th Cir. 1998). Andin
In re Town of Westlake, the court determined that the town was not insolvent because it could
reduce costs and thereby alleviate its projected deficits. 211 B.R. 860, 866-76 (Bankr. N.D.
Tex.1997). According to the court, 8 101(32)(c)(ii) does not “encompass a situation where a

municipality deliberately budgets or spendsitself into insolvency.” 1d. at 867.%

5 Likewise, the County cannot satisfy Section 109(c)(4), which requires a debtor to “desire]] to effect a
planto adjust itsdebts.” No bright-line test exists for determining whether a debtor desires to effect a
plan sufficient to satisfy Section 109(c)(4). And at first glance, this requirement may appear pro-forma,
and that the mere act of filing of a Chapter 9 petition would suffice as evidence of adesireto confirma
plan. However, when evaluating this requirement, courts may consider a variety of factors, including the
debtor’ s attempts to resolve claims by submitting a draft plan, or by other evidence of intent. Moreover,
the "desires to effect a plan” language of Section 109(c)(4) must be construed in the context of Section
109(c)(5)'s requirements that the prospective debtor must develop a plan with classification and
impairment in mind and negotiate the terms of the plan. In other words, a municipality must have not
only have the subjective desire to effect a plan, it must demonstrate its desire by taking objective actions.

In this case (as discussed in detail in other sections of this Motion), the relevant facts demonstrate
the County did not file to confirm a plan, but instead merely to delay Alamar’ s ability to execute on the
Judgment, and as a substitute for abond pending appeal. For example; (1) the County offered what at
best can be described as de minimus offer given the amount of the Judgment; (2) the County never tried to
negotiate Alamar’ s potential treatment under a bankruptcy plan; (3) two-and-half monthsinto the Case,
and the County has yet to propose any concrete termsto Alamar; and (4) the County has not committed to
use the assetsit has asits disposal to pay the debt, including the sizable surplus and its statutory authority
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E. The County Cannot Meet Any of the Requirements of § 109(c)(5).

Section 109(c)(5) “is intended to promote pre-petition negotiations between a
municipality and its creditors concerning a plan of adjustment.” Inre Valley Health Sys., 383
B.R. 156, 161 (Bankr. C.D. Cal. 2008). A Chapter 9 debtor must demonstrate that it meets at
least one of the four aternative requirements set out in this subsection. In this case, the County
cannot satisfy any of the four.

1. The County Has Not Obtained the Agreement of the Class It Intendsto
Impair.

The County cannot meet the requirement of Section 109(c)(5)(A) because it has not
obtained an agreement with Alamar, its largest and perhaps only impaired creditor. (Ex. L,
Prisco Dep. at 107:10-13 (testifying that the County has not obtained the agreement of Alamar to
adjust the Alamar judgment in aplan).) In fact, the County did not obtain the agreement of any
other creditor that might be impaired in this Case. (Id. at 107:14-16 (Ms. Prisco testifying that
she knows of no such agreements.)

2. The County Did Not Negotiate With Alamar in Good Faith.

Section 109(c)(5)(B) requires that the debtor demonstrate that it * has negotiated in good
faith with creditors and has failed to obtain the agreement of creditors holding at least a majority
in amount of the claims of each class that such entity intends to impair under aplan in a case
under such chapter.” In this case, the County is certain to want to impair Alamar’s rights under
the Judgment. But the fact of the matter is that the County did not negotiate with Alamar in good

faith.

to raise revenue. Given these facts, the County cannot satisfy its burden to show that it truly desiresto
effect a plan concerning its debts.
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“Good faith” in the Chapter 9 context is so important that courts take an independent
analysis of whether it has been satisfied. For example, in Inre Sullivan County, one of the maor
creditors, Wheelabrator, stipulated that “*the debtors did negotiate in good faith with
Wheelabrator with respect to the contract dispute between the two parties prior to the filing of
the petition for relief.’” 165 B.R. at 77. Based on that stipulation, the debtor argued that the
good faith negotiation requirement had been satisfied. Notwithstanding the stipulation, the court
engaged in its own independent evaluation of the evidence and disagreed. Id.

In doing so, the court found that the good faith requirement had not been met. Thelnre
Sullivan court considered — as other courts do — several factorsin itsevaluation. First, the court
considered how serious the debtor was during the negotiations. On this point, the court held
“that notwithstanding repeated demands from Wheel abrator for a concrete plan of action to [pay
the debt], the debtors chose to waffle and evade any serious attempt to come up with afeasible
repayment plan until some four or five weeks before the filing, and then only with a half-hearted
effort.” 1d.*°

Second, the court looked to whether the negotiations involved a“plan” to deal with the
debtor’sfinancial problems. Id. But the record established “that at no time prior to the Chapter
9 filing did the Districts set out for [creditors] a comprehensive workout plan dealing with all of
their liabilities and all of their assets in terms comparable to a plan of adjustment that could be
effectuated under Chapter 9 of the Bankruptcy Code.” 1d. Because the negotiations were not

centered around a plan, the debtors could not satisfy the good faith negotiation requirement.

16 Also significant to the court in In re Sullivan was the “lackadaisical pace” of the negotiations. 165
B.R. at 79 n.54. Furthermore, the court did not give any merit to debtor’ s arguments that Wheelabrator
refused to negotiate an “ appropriate workout” of the debt finding that “Wheelabrator simply refused to
‘negotiate against itself’ until the Districts presented a convincing and concrete plan of action that in the
rea world would be authorized by the member municipality representatives.” Id.
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On this point, the court recognized the black-letter principle that “while the statutory
requirement does not require aformal plan as such, some sort of comprehensive planisrequired
as one of the ‘screening factors' to avoid atoo early and rapid resort to the bankruptcy courts by
municipalities.” Id. at 78 (emphasis added). Indeed, the court held that “good faith negotiations
per se are not sufficient to meet the statutory requirement unless they revolve around the
negotiating of the terms of a plan that could be effectuated if resort is required to Chapter 9 of
the Bankruptcy Code.” 1d. (emphasis added). The court also noted that because of the
constitutional issues that arise from amunicipal bankruptcy, “ Congress consciously sought ‘to
limit accessibility to the bankruptcy court’ by municipalities. One way to do so wasto require
the municipal entity, before rushing to this Court, to first seek to negotiate in good faith
concerning the treatment the creditors may be expected to receive under a plan to be filed under
section 941 of the Code.” Id. (quoting In re Cottonwood, 138 B.R. at 979 (interna citations
omitted).

Third, not only must these negotiations revolve around a* comprehensive plan,” they
must occur prior to filing the bankruptcy petition because “the negotiating posture of the parties
changes once the bankruptcy petition isfiled.” Inre Cottonwood, 138 B.R. at 974. According to
the courtsin both In re Sullivan and In re Cottonwood:

[1]t is one thing to negotiate when the debtor is being confronted with the

pressures of defaults on public debt and the requirement of certifying ever-

increasing mill leviesin order to provide for the payment of such debt. Itis

another when the entity is being protected by the stay of section 362 of the Code

and the bondholders are being faced with an indeterminate period of nonpayment

of their bonds. The “creditor protection” provided by section 109(c)(5), as

interpreted by this Court, insures that the creditors have an opportunity to

negotiate concerning a plan on aleve playing field with the debtor before their
rights are further impaired by the provisions of section 362 of the Code.
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In re Sullivan, 165 B.R. at 78-79 (quoting In re Cottonwood, 138 B.R. at 974);'" In re Ellicott,
150 B.R. at 266 (dismissing Chapter 9 petition and concluding that to meet the requirement of §
109(c)(5)(B) a debtor must demonstrate that it “engaged in good faith negotiations with its
creditors concerning the possible terms of a plan to be effected pursuant to § 941 of the
Bankruptcy Code”).

Fourth, the court considered whether the debtor had fully considered its ability to raise
revenues. The court noted that a“commercia party can hardly ‘negotiate in good faith’
regarding unpaid obligations if it chooses to ignore clear, unambiguous contractua rights of the
other party and, more importantly, refuses to acknowledge or throw into the negotiating
eguations alarge and significant asset that it holds’ —i.e., the debtor’s ability to make
assessments to meet its obligations. 1d. at 78. While recognizing that municipalities “do not
have to demonstrate that they have fully exercised their taxing powers to the maximum extent
possible,” the court found that debtors negotiations were not in good faith because the debtors
(1) “never exercised their assessment powers prior to coming into the bankruptcy court” and then
(2) in their negotiations with Wheelabrator, they “ attempted to ignore that primary asset.” Id.

In this case, each of these factors weighsin favor of dismissing this Case:

o AsinInre Sullivan, Boise County has “waffle[d] and evade[d] any serious
attempt” to resolve this dispute. Despite Alamar’s repeated attempts to negotiate with the
County, which began immediately after the Judgment was rendered, the County approached

settlement lackadaisically. The County waited until February 22 (two months after the

Y There isadifference between traditional “good faith” negotiations and “good faith” negotiationsin the
context of Chapter 9. “Good faith” in the Chapter 9 context involves factors (including those mentioned
above) that would not normally beimplicated in atraditional good faith analysis. Thus, in both Inre
Sullivan and In re Cottonwood, the courts determined the good faith negotiation requirement was not met
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Judgment, and approximately one week before the Petition Date) before it made itsfirst and only
settlement offer to Alamar.

o Even then, the County’ s offer was unreasonably low given the amount of the
Judgment. To add insult to injury, after the County filed its petition (banking on the disparity of
negotiating power once a party filed for bankruptcy) the County has actually backpedalled in its
negotiations with Alamar.

. Moreover, the County’ s negotiations with Alamar did not revolve around a
potential plan of adjustment. The February 22 L etter does not mention bankruptcy. Indeed, the
County has admitted that it did not then, nor does it now, have even adraft of a plan to discuss
with Alamar.*®

o The County aso failed to adequately consider alternativesto filing for
bankruptcy — one being its ability to raise revenues under the Tort Claims Act, Idaho Code § 6-
928, which is one of the County’ s greatest assets. See 6 Collier §921.04[2], at 921-6
(identifying “the extent that alternatives to chapter 9 were considered” as a factor in the good

faith analysis)."® The act is mandatory and affirmatively mandates that the County “shall levy

even though “there were prepetition negotiations between the creditors and the debtor that were donein
good faith.” Inre Sullivan, 165 B.R. at 79; In re Cottonwood, 138 B.R. at 974.

18 In fact, bankruptcy was merely mentioned to Alamar in passing an option the County was considering.
In re Pierce County Housing Auth., 414 B.R. at 713 (finding that the only mention of bankruptcy by the
debtor was the debtor’ s statement at a mediation that bankruptcy was being considered as an option,
which the court found to be insufficient).

9 Also, the County has significantly underestimated its ability to raise funds to pay the judgment through
other means. For example, under Idaho Code § 31-1608, a county can declare an “emergency” in order
“to meet mandatory expenditures required by law” (such as the Judgment) and “ make expenditures
necessary to . . . meet such an emergency.” If a county does not have sufficient funds, “warrants shall be
registered.” 1d. Inturn, “the county treasurer shall identify ways of redeeming warrants, including short
term borrowing from other county funds at market interest rates, until awarrant redemption levy is
established.” Idaho Code 8§ 31-1507. Among other things, Idaho Code § 63-806 states that “All money in
the county treasury on the first day of October . . . which isno longer needed must be transferred to the
county warrant redemption fund.”
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and collect a property tax, at the earliest time possible, in an amount necessary to pay aclaim or
judgment arising under” the act. 1daho Code § 6-928 (emphasis added). And despite any claim
by the County that other statutes might contradict the County’s ability to use this provision to
pay the Judgment, the statute unambiguously requires the County to pay claims under the Tort
Claims Act, “notwithstanding any provisions of law to the contrary” and even if there are “no
funds available.” 1d.

Thereis no evidence that the County adequately considered this option. In her
deposition, Jamie Anderson, the chair of the Board of Commissioners, would not explain the
County’ s position regarding the Tort Claims Act. In fact, when asked the baseline question of
“[d]id the Commission come to a conclusion as to whether or not [the Tort Claims Act] could
apply or could not apply to help pay the Alamar judgment?’ Ms. Anderson refused to answer on
the grounds of privilege. (Ex. H, Anderson Dep. at 39:22-41:16.) And on April 27, 2011, the
County’ s bankruptcy attorney, indicated that he had never considered the Tort Claims Act asa
means to pay the Judgment. (Ex. T, Email from D.B. Clark to D. Kelly, 4/27/11.)

e Another obvious aternative to bankruptcy that the County did not adequately
consider isits ability to issue bonds to pay the Judgment.*® The County has argued repeatedly
that it could not issue bonds, because to do so would exceed Idaho's constitutional debt
limitations and, therefore, necessitate a special el ection requiring the approval of two-thirds of

the County's qualified electors. See Idaho Const. Art. VIII, 8 3 (2011) (“No county . . . shall

% The Act authorizing the County to file bankruptcy provides that a municipality's bankruptcy protection
“isintended to and does provide, among other matters, an alternative system for the refunding of bonds,
the same to be used pursuant to the provisions of, and in conjunction with[,] the Federal Bankruptcy
Statute.” Idaho Code 8§ 67-3909 (emphasis added). Initsinitial postpetition discussions with Alamar, the
County suggested that its Chapter 9 was based in part on its ability to take advantage of the “alternative
system” of issuing bonds to pay the Judgment. Subsequent communications, however, suggest that the
County may never have intended to take advantage of this favorable feature, and it now seems that the
County no longer intends to use its Chapter 9 for this purpose in any event.
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incur any indebtedness . . . exceeding in that year, the income and revenue provided for it for
such year, without the assent of two thirds (2/3) of the qualified electors thereof voting at an
election to be held for that purpose”). But the County iswrong. For over a century, the Idaho
Supreme Court has recognized that this debt limit does not apply to fund obligations imposed by
law. See Veatch v. City of Moscow, 109 P.722 (Idaho 1910) (recognizing that "[t]he authorities
are uniform to the effect that where legislative authority exists the proper officials have the
power to negotiate for an issue of refunding bonds without submitting the question to the electors
of thedistrict.”). Infact, in Independent Sch. Dist. No. 12 v. Manning, the Idaho Supreme Court
addressed atax levy to pay ajudgment (the alternative the County has rejected) and found that
the bond obligations were imposed by law and, therefore, not within the constitutional
prohibition. 185 P.723 (1919); see also Butler v. City of Lewiston, 83 P.234, 238 (Idaho 1905);
Sebern v. Cobb, 238 P.1023 (Idaho 1925).%

e Furthermore, the Board did not “approvel] the chapter 9 filing only after a public
meeting , noticed in accordance with state law, at which attendees were advised of the Board's
intentions to file a chapter 9 petition and given the opportunity to question the Board and its
professionals and to be heard on the issues.” Valley Health Systems, 383 B.R. at 164. To the
contrary, Boise County made its decision away from public scrutiny. The issue was not on the
agenda; there was no prior public notice; and there was no opportunity for the public to be heard.
In fact, the notes taken by the Commissioners in the “ executive sessions’ in which bankruptcy
was discussed were culled from the County’ s documents it provided during discovery and have

still not been produced. (Ex. L, Prisco Dep. at 42:21-43:21.) And the Commissioners have

2 The rationale for these decisionsis straightforward: (1) the voters essentially have nothing to vote on —
the obligation exists and the only option isto find a way to satisfy the obligation; and (2) the issuance of
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evoked “privilege” over whether they even came to a conclusion about the applicability of
certain statutes. (Ex. H, Anderson Dep. at 40:17-41:16 (asserting privilege and not answering
the question of whether the Board reached a conclusion about the applicability of Section 6-928
to be able to help pay the Judgment).)

3. It Was Not Impracticable for County to Negotiate with Creditors.

Because the County cannot satisfy the good faith negotiation requirement, it may argue
that negotiations with the creditors intended to be impaired under a plan were “impracticable”
under 8 109(c)(5)(C). However, the legidlative history of § 109(c)(5)(C) indicates that the
“impracticable” requirement “was enacted in 1976 during the time of an impending municipal
bankruptcy filing by the City of New Y ork and was intended to cover situations in which avery
large body of creditors would render prefiling negotiationsimpractical.” Inre Sullivan County,
165 B.R. at 79 n.55 (citing 2 Collier on Bankruptcy par. 900.03, p. 900-24 (15th Ed.1993)). But
the County has only approximately only 50 creditors. (See generally Ex. L, Prisco Dep. at
120:1-7 (Mr. Clark’s comments). According to the County Auditor, who has the obligation to
examine and settle debts of the County, the County could have negotiated with al of those
creditors pre-petition. (1d. 120:9-23.)

More to the point, however, the County was not required to negotiate with all of its
creditors. The County was required to negotiate only with those creditors that the County

intends to impair under § 1124 of the Bankruptcy Code. Because it currently appears that the

bonds on an involuntary debt is not the creation of new indebtedness, it just changes the form of the
indebtedness from a payment due under ajudgment to a payment due under the bonds.
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County intends to impair Alamar only, all it had to do was negotiate with only one creditor:
Alamar. Obviously, negotiations with Alamar were not “impracticable.”

4, The County Cannot Show that Alamar Attempted to Obtain an Avoidable
Preference.

Section 109(c)(5)(D) permits a Chapter 9 filing if the prospective debtor “reasonably
believes that a creditor may attempt to obtain atransfer that is avoidable under section 547 of this
titte.” 1d. (emphasis added). The County may try to argue that Alamar’ s filing of the Writ of
Execution in late February satisfiesthis prong. Not so. Alamar obtained the Judgment in
December and, throughout all of January and February, Alamar attempted to engage the County
in settlement negotiations. Thereis no evidence that, had the County been prepared and
knowledgeable about its financial condition, aswell as upfront with Alamar regarding its
intentions about treating the Judgment in bankruptcy, Alamar would have continued its
execution efforts. Indeed, the County’s actions in this case — (1) having considered bankruptcy
in December; (2) not engaging in any substantive settlement discussions until |ate February; (3)
making a de minimus settlement offer; and (4) filing for bankruptcy, without public comment,
mere days after Alamar filed its Writ of Execution — suggests that that County was setting this
case up, ready to file its Petition the moment that it drove Alamar to take decisive action. The
County should not be able to hang its hat on Section 109(c)(5)(D) under these circumstances.
Indeed, the whole idea behind Section 109 is to require good faith negotiations, unless such

negotiations are near impossible. Here, if anything, the County created the circumstances which

?2 The County may argue (as the debtor did in In re Sullivan) that negotiations were impracticable
because, the debtor “could not get an agreement with [itslargest creditor] asto the debt obligations owing
between the parties.” 165B.R. at 79, n. 55. However, this Court should reject any such argument. As
the In re Sullivan court noted, “‘impracticable’ was [not] intended to be applied in that context.” And as
set forth in detail herein, Alamar repeatedly tried to negotiate with the County but it rebuffed or simply
ignored such attempts. Id.
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led Alamar to file the Writ of Execution. Accordingly, the County cannot satisfy Section
109(c)(5)(D).

In sum, the County cannot satisfy its heavy burden of proving the elements required
under 8 109(c). Therefore, the County’s case should be dismissed.

V. THE COUNTY FILEDITSCHAPTER9CASE INBAD FAITH

Even if the County could satisfy the requirements of Section 109(c), the Bankruptcy
Code imposes upon would-be Chapter 9 debtors a good faith requirement. > Under Section
921(c), a*“court has discretion to dismiss a petition if it finds that the petition was not filed in
good faith.” Orange County, 183 B.R. at 608. However, “[g]ood faith in the chapter 9 context is
not defined in the Code.” 1d. Thus, courts not only look at issues exclusive to the Chapter 9
context that might bear on good faith, they also “appl[y] to chapter 9 cases the judicial reasoning
that developed in chapter 11 cases.” 1d.%*

Looking at the various factors used by courts (which includes those factors considered
under § 109(c)(5)(B)), it is clear that the County did not file its Chapter 9 casein good faith. For
example, in Inre Sullivan, the court ruled that the petition in that case was filed in bad faith
based on its finding that the decision to file bankruptcy: (1) “was not the end result of a
considered debate, weighing the benefits and consequences of the petition” and (2) “was not a

final alternative chosen asalast resort.” 165 B.R. at 82. The court noted that “[o]n the contrary,

% Even though there is no express statutory good faith requirement, good faith has been held to be an
implicit condition to the filing and maintenance of a bankruptcy case for over acentury. Asthe Court of
Appeals for the Fifth Circuit explained: “ Every bankruptcy statute since 1898 has incorporated literally,
or by judicial interpretation, a standard of good faith for the commencement, prosecution, and
confirmation of bankruptcy proceedings.” InreLittle Creek Dev. Co., 779 F. 2d 1068, 1071 (5th Cir.
1986).

# Broadly stated, “the Ninth Circuit test for good faith in a chapter 11 case is whether the debtor is
attempting to unreasonably deter and harass its creditors or attempting to effect a speedy, efficient
reorganization on afeasible basis.” Orange County, 183 B.R. at 608.
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the option was not on the written agenda’ and that there was *no evidence of any meaningful
discussion of what type of plan might be appropriate under Chapter 9 by the member
municipalities or their representatives before, or even immediately after, the final vote was cast.”
Id.

The In re Sullivan court further found that the “ debtors' immediate post-filing actions
tend to confirm that the bankruptcy option was chosen with no real thought or sincere intention
of debt adjustment in an overall plan sense. Instead, the decision appears to be alate hour
litigation tactic to hold off Wheelabrator’ s threatened shut-out and an attempt to position the
Districts to force some compromises.” Id. Inthat regard, it was significant to the court that the
debtors' correspondence “made no reference to any thoughts of plans or debt restructuring.” 1d.

The court summarized its view of the debtors' bad faith as follows:

The debtors created their own problem of a massive debt by signing a
contract and then refusing to face up to their obligations under that contract
with steadfast refusal to exercise their assessment powers. Even when the
final opportunity was presented, not 48 hours before the termination
deadline, the debtors still deliberately refrained from accessing their
primary asset to attempt to resolve their financial problems. They opted
instead to continue their “two-step sidestep” by seeking protection of the
Bankruptcy Code. If this case can pass muster as agood faith filingitis
difficult to imagine any municipality that could not “engineer its way into
the bankruptcy courts’ by simply refraining from paying its debts from
available assets and then claiming the resulting inability to pay debts as they
came due justified bankruptcy court relief. The possibilities for abuse and

transfer of municipal corporate litigation from the state courts to the
bankruptcy courtsis easily foreseeable.

This Caseisnearly identical. First, asin In re Sullivan, Boise County did not debate the
option of filing for bankruptcy in the public; it was not on the agenda; there was no prior public

notice. Second, thereis no evidence of any “meaningful discussion” of what alternatives were
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considered,?® what type of plan might be appropriate, or how Alamar may be treated. Third, the
County’simmediate post-petition actions “tend to confirm that the bankruptcy option was chosen
with no real thought or sincere intention of debt adjustment in an overal plan sense.” (See Fact
Nos. 29-34 (discussing post-petition communications.) Nearly five months following the
Judgment, over two months since the Petition, and despite all of its vaguely stated intentions, the
County still has not provided to Alamar any proposed plan termsto deal with the Judgment and,
in fact, has gone backwards in its negotiations. And it appears now that the County may not
have a plan prepared until Memorial Day. (Ex. Q, Letter from D.B. Clark to D. Kelly, 5/4/11, at
2)

In addition, the County created its own problems that, in turn, led to this Case. It
intentionally discriminated against Alamar which caused the Judgment to be entered; maintained
woefully deficient records and accounting practices, failed to adequately consider significant
assets, such asits surplus cash and revenue-generating abilities; and proceeded at alackadaisical
pace. Every time that the County has been given a chance to make a reasonabl e settlement offer,
the County, like the debtorsin In re Sullivan County, “ opted instead to continue their “two-step
sidestep” by seeking protection under the Bankruptcy Code.

Moreover, the County has improperly used the Chapter 9 process as avehicleto resolve a
dispute solely between two parties —itself and Alamar. It is undisputed that the Petition was
filed solely because of the Judgment. Bankruptcy, however, isan improper forum for
attempting to resolve two-party disputes. See Inre Coastal Cable T.V., Inc., 709 F.2d 762, 765

(1st Cir. 1983) (dispute between parties with competing ownership clams to the same asset); In

% |ndeed, as set forth above, any such discussions have been shielded from discovery by the County’s
claim of privilege.
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re U.SA. Mote Corp., 450 F.2d 499, 504-06 (9th Cir. 1971)(“[T] he resolution of the internal
dispute. . . certainly might have been advantageous to USA and its stockholders, but the
achievement of those aims, without more, afforded an insufficient basis for the intervention of a
Chapter X court.”)

Finally, the County’ s Case should be dismissed as a bad faith filing because it was filed
as a substitute for obtaining a subpersedeas bond pending its appeal of the Judgment. Asthe
County has admitted, the only reason it filed for bankruptcy was because of the Judgment, which
it has appealed. But in appealing the Judgment, the County neither filed a bond, nor sought leave
to appeal without a bond, even though the County had the time and financial means to do so.
Instead, it filed the Petition as an alternative to obtaining abond. Doing so constitutes bad faith.
In re Marsch, 36 F.3d 825, 828-29 (9th Cir. 1994) (where debtor had sufficient assets to satisfy
judgment, it was improper for debtor to file chapter 11 petition ssmply to delay collection of
judgment and avoid posting appea bond); InreByrd, 172 B.R. 970, 973 (Bankr. W.D. Wa.
1994) (“Unless the debtor can demonstrate that he has no alternative to stay the judgment other
than by Chapter 11, his petition must be dismissed.”); seealso In re Harvey, 101 B.R. 250, 252
(Bankr. D. Nev. 1989) (no “badges or indicia of bad faith” were present, but the court
nonethel ess dismissed on the grounds that the debtors had failed to apply to the trial court for the
right to file an appeal bond “commensurate with their financial ability”).

In sum, not only should the Court dismiss the Petition on the grounds that the County
cannot satisfy the requirements of Section 109(c), the Court should dismiss the Petition because
it was filed in bad faith under Section 921(c).

V. CONCLUSION

For the reasons stated above, Boise County’ s Petition should be dismissed.

DATED this 11th day of May 2011.
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STOEL RIVESLLP

/s’Danny C. Kelly
Danny C. Kelly
Mark E. Hindley

Counsal for Alamar Ranch, LLCand YTC, LLC
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