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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

BROWNSVILLE DIVISION ENTERED
08/03/2011
IN RE: 8§
DUANE IRVIN MUHS; dba D&M 8 Case No. 09-10564
BUILDING SERVICES, INC, 8§
Debtor(s). 8§
§ Chapter 7
8§
TRAVIS SANDERS, §
Plaintiff(s) 8§
8§
VS. § Adversary No. 10-01008
8§
DUANE IRVIN MUHS, 8
Defendant(s). 8§ Judge Isgur

MEMORANDUM OPINION

Duane Muhs owes Travis Sanders $185,435.55 irtipahand interest and $69,166.50
in legal fees. The debt is nondischargeable ug@&523(a)(2)(A) and 523(a)(2)(B) of the
Bankruptcy Code.

Bankruptcy Court’s Authority

The Supreme Court’'s recent decision $tern v. Marshallrecognized significant
limitations on bankruptcy courts’ authority. Nd-179, 564 U.S. ---, 2011 WL 2472792 (June
23, 2011). The Bankruptcy Court therefore providealysis of its authority in this case.

Stern concerned a bankruptcy court’'s authority over a taleb common-law
counterclaim to a proof of claim filed against testate. The Supreme Court held that a
bankruptcy court may not constitutionally enteiralf judgment over a counterclaim that would
not necessarily be resolved by the resolution efgioof of claim.Id. at *24. The counterclaim
did not constitute a “public rights” disputdd. at *21. Although public rights disputes may be

decided by non-Article Il tribunals, public rightisputes must involve rights “integrally related
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to a particular federal government actiond’ at *17-18. Entering a final judgment with respect
to the counterclaim would be an impermissible egerof the judicial power of the United
States.Id. at *21.

The broader applicability of the Court’'s decisioemains unclear. Other types of
disputes frequently decided by bankruptcy courty aiso require adjudication by an Article 11l
court. Granfinanciera, S.A. v. Nordberfpr example, held that the adjudication of a dhaent
transfer claim against a creditor who had not féegroof of claim did not fall within the public
rights exception. 492 U.S. 33, 54-55 (1989). d&wihg Stern it is unclear whether the
adjudication of a fraudulent transfer claim agamstrreditor whdasfiled a proof of claim falls
within the public rights exception. The Court'dfzarity over matters involving state-law causes
of action is particularly questionable.

The Court concludes, however, that it may exeraistority over essential bankruptcy
matters under the “public rights” exception. Unddromas v. Union Carbide Agricultural
Products Ca. a right closely integrated into a public reguigtscheme may be resolved by a
non-Article Il tribunal. 473 U.S. 568, 593 (1985)he Bankruptcy Code is a public scheme for
restructuring debtor-creditor relations, necesgaiihcluding “the exercise of exclusive
jurisdiction over all of the debtor’s property, tequitable distribution of that property among the
debtor’s creditors, and the ultimate discharge thees the debtor a ‘fresh start’ by releasing
him, her, or it from further liability for old debf’ Central Va. Cmty. College v. Katz46 U.S.
356, 363-64 (2006)xee Northern Pipeline Const. Co. v. Marathon PipeelCo, 458 U.S. 50,
71 (1982) (plurality opinion) (noting in dicta thtdte restructuring of debtor-creditor relations

“may well be a ‘public right™). But see Stern2011 WL 2472792, at *20 n.7 (“We noted [in
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Granfinancierd that we did not mean to ‘suggest that the restinireg of debtor-creditor
relations is in fact a public right.”).

At least two overlapping classes of claims fallhwtthe Court’s constitutional authority:
(1) matters invoking only the Court’s rem jurisdiction over the bankruptcy estate and
(2) disputes over rights created by the Bankrupfmde as an integral part of the public
bankruptcy scheme. Because exclusive jurisdictiver the debtor's property is one of the
“[c]ritical features” of a bankruptcy proceedingatters invoking only the Bankruptcy Couri's
rem jurisdiction fall within the public rights excepti. Katz 546 U.S. at 363. Additionally,
under Thomas rights created by the Bankruptcy Code and integgrahe public bankruptcy
scheme fall within the public rights exception.

This case involves a dispute over Muhs' dischargéhe right to a discharge is
established by the Bankruptcy Code and is centrdhé public bankruptcy schemesee id.
(including a discharge among the critical featuwsea bankruptcy proceeding). A debtor, upon
surrendering his or her assets for distributiom ichapter 7 case, is entitled to a discharigee
Tenn. Student Assistance Corp. v. Hoetll U.S. 440, 447 (2004) (“A bankruptcy couraide
to provide the debtor a fresh start in this mannerbecause the court’s jurisdiction is premised
on the debtor and his estate, and not on the oredit. Determinations of whether a debtor
meets the conditions for a discharge are integréhé bankruptcy scheme, and the Bankruptcy
Court has the authority to make such determinations

Similarly, the Bankruptcy Court has the authority determine when the statutorily
established right to a discharge does$ apply. Unless a creditor proves the applicabiityan
exception to discharge, the creditor is entitledctdlect only against the bankruptcy estate.

Tower Credit, Inc. v. Gauthier (In re GauthieB49 F. App’x 943, 945 (5th Cir. 2009) (“[T]he
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creditor claiming nondischargeability . . . has theden of proving, by a preponderance of the
evidence, that the debt is exempt from dischargeWhen a bankruptcy court determines the
extent of a creditor’'s nondischargeable claim,dbert simply decides that a particular creditor
is entitled to something more than the creditor Mootherwise get out of the bankruptcy

bargain. Such determinations are inextricably tedhe bankruptcy scheme and involve the
adjudication of rights created by the Bankruptcyd€o This case therefore falls within the

Bankruptcy Court’s authority, and the Bankruptcyu@s judgment is final.

Moreover, a bankruptcy court may determine the arhaf the debt that is excepted
from discharge. In re Morrison,555 F.3d 473 (5th Cir. 2009). As set forth in madetail
below, in the present case the determination oftheunt is integral to the determination of the
exception itself. See Stermat *24 (“[T]he question is whether the action auie stems from the
bankruptcy itself or would necessarily be resoliethe claims allowance process.”).

Findings of Fact

Around 2006-2007, Sanders decided to build a restdwn South Padre Island, Texas.
Sanders and his brother-in-law, Ron Guillot, agrédeat Sanders would build and own the
property, and Guillot would own and operate thdawsnt, Parrot Eyes. Sanders hired D&M
Building, Muhs’ construction company, to act as gle@eral contractor for the project.

On August 18, 2007, Sanders and Muhs entered antmost-plus contract for the
construction of the Parrot Eyes restaurant buildibgpnder the contract, Muhs would be paid the
actual costs of the construction, plus a set pnof@rgin of 15%. PI's Ex. 1, at 2. Muhs
estimated that construction of the restaurant weokt $1,887,438.00 and would be completed

around April 1, 20081d.
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The deadline for the completion of the project caamel went several times. Muhs
periodically submitted draw requests, and Sandeérsaraced money to cover the costs of
construction. By late 2008, Sanders had advaneed $2 million on the project. PI's Ex. 5,
at 1. On December 17-18, 2008, Sanders, who livéort Worth, Texas, met with Muhs on
South Padre Island to discuss the progress of dhstriction and the mounting construction
costs. Muhs had misapplied some of the previoasdequests, and he told Sanders that he
needed additional cash to pay vendors and suboctmtsa Muhs told Sanders that he was short
on cash because some of Muhs’ other building pt®jeere not paying, and Muhs had used
Sanders’ money to pay expenses on those projédtrs borrowed $176,000.00—the amount
he said was needed that was in excess of the amthatthe could legitimately draw under the
contract—from Sanders to pay the vendors and sukzstars. Muhs also stated that he would
finish the project by January 31, 2009. Sandedsndit expect any further draw requests after
January 31, 2009.

Muhs executed a promissory note (“Note”) on Decemb3, 2008, agreeing to pay
$185,435.55 in principal and interest to Sanderdume 30, 2009. Pl's Ex. 2, at 1-2. Sanders
loaned the money under specific conditions. Fin&, asked Muhs to show him financial
statements, including balance sheets, reflectirg fthancial condition of D&M Building.
Second, he required Muhs to sign written represienta regarding his financial condition,
including his ownership of several vehicles. Hyabanders required Muhs to sign a security
agreement granting Sanders a security interest uhsMaccounts, equipment, inventory,
proceeds and products, books and records, custestsercredit files, and other collateral. Pl's

Ex. 3, at 1, 3.
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Muhs represented that he had good and valid titidltthe collateral listed in the security
agreement. PI's Ex. 3, at 4. The collateraluded numerous vehicles, which were listed on a
schedule attached to the security agreement. BRI'S, at 14. The schedule represented that all
of the vehicles were located at D&M Building’s husss location and that none of the vehicles
were subject to liensld. Sanders also examined D&M Building’s balance &)eRl's Exs.

18 & 19, to determine the financial condition oéttompany. The total value of the vehicles on
the balance sheets was close to the value of thaigsory note, and Sanders believed that he
was fully collateralized.

The balance sheets also indicated that GabrieRa'staurant owed D&M Building over
$1.1 million dollars. PI's Ex. 19, at 1. Sandesdieved that the $1.1 million represented an
asset of D&M Building, and he relied on that beliglowever, Sanders later discovered that
Gabriella’s Restaurant was owned, through an eatiligd Tiamo, by Muhs and his wite.

Kirk Owens, an employee of D&M Building, explaingdat the $1.1 million loan to
Gabriella’s had been reported as a receivable oMOBuilding’s balance sheet. However,
because there was no contract between D&M Building Gabriella’s, the IRS had, after
auditing Muhs’ business entities, required Muhstreat loans to Gabriella’s as personal
distributions. When Sanders viewed the balancetshe assumed that the $1.1 million loan
receivable represented an actual asset and thas Mall equity of $1.7 million in D&M
Building. Sanders loaned money to Muhs based isragsumption.

Sanders also later discovered that Muhs had lo&h&d,000.00 to Gabriella’s to fund a

buildout of Gabriella’'s new location on South Padstand, where it would be a direct

! Muhs testified at trial that he did not own anteiest in Tiamo. The Court does not find thisiteshy plausible.
Muhs admitted in his deposition that he owned aer@st in Tiamo and listed an interest in Tiamo los
bankruptcy schedules.
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competitor to Parrot Eyes. Sanders testifiediat tinat if he had been aware that Muhs would
loan money to a competing restaurant, he wouldhawé loaned $176,000.00 to Muhs.

Additionally, Sanders discovered that Muhs hadnstted incorrect reimbursement
amounts on the draw requests. The All Transactiezort, a spreadsheet produced by Muhs,
shows all of the income and expenses for the PEyes$ project as of January 2, 2009. Many of
the reported expenses are clearly inaccurate.e¥xamnple, Muhs allegedly incurred expenses of
$45,789.00 to Rio Elevator. PI's Ex. 5, at 37 thAlgh an elevator was planned, none was ever
purchased or installed in the Parrot Eyes buildidduhs also allegedly incurred expenses of
$80,140.00 to D&T Construction for asphalt. Théding has a concrete parking fotSanders
also discovered that many of the charges—approri;m&41,000.00—on the draw requests
were for equipment rentals from Garcia EquipmenitRle. Garcia Equipment Rentals, Sanders
later learned, is owned by Muhs. Some chargesje3ardiscovered, had been incurred but not
actually paid by Muhs, including $26,600.00 to édli Fire Protection. Sanders also believed
that some charges from White Lumber had not agtl&én incurred for Parrot Eyes.

Sanders stopped sending money on draw requestslaftaary 2, 2009. He never told
Muhs that he did not intend to advance more moragtead, Sanders misrepresented to Muhs
that Sanders was short of money. Muhs continuegetéorm work on the construction site.
Mubhs testified at trial that he incurred $144,53217 expenses after January 3, 2009.

On January 9, 2009, Sanders and Muhs signed andameen to the cost-plus contract,

setting a fixed cost for Muhs’ construction workl's Ex. 4. Under the amended agreement,

2 The All Transactions Report also indicates a ohdrgm D&T Construction of $15,000.00 for “Changeder:
Asphalt to Concrete.” PI's Ex. 5, at 9. Muhs agmseto have kept the estimated cost of an aspheking lot on the
spreadsheet even after he decided to build a cengaeking lot instead.
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Sanders was obligated to pay Muhs at a fixed rb$240,000.00 for his services, in addition to
reimbursing the costs of constructiolal.

Muhs never repaid the money he owed to Sandedslitidnally, Muhs auctioned off the
vehicles that had served as collateral, even &eders’ attorney informed Muhs’ attorney that
the vehicles were subject to a security agreemahtequested that proceeds from the auction be
placed in escrow. Pl's Ex. 21. The proceeds wetglaced in escrow.

On October 5, 2009, Muhs filed a voluntary cha@t&ankruptcy petition. Sanders filed
this adversary proceeding on March 26, 2010, sgetanhave the debt on the Note declared
nondischargeable under 8§ 523(a)(2)(A) for falsdestants, false pretenses, or actual fraud;
under 8 523(a)(2)(B) for false statements in wgtiregarding financial condition; under
8 523(a)(4) for fraud or defalcation while actinmga fiduciary capacity; and under 8§ 523(a)(6)
for willful and malicious injury. Trial was heldnoMay 16-17, 2011, and closing arguments
were heard on June 1, 2011.

Analysis
1. Section 523(a)(2)(A)

The debt is nondischargeable under § 523(a)(2)9r a debt to be nondischargeable
under section 523(a)(2)(A), the creditor must shipythat the debtor made a representation; (2)
that the debtor knew the representation was féBethat the representation was made with the
intent to deceive the creditor; (4) that the cradiactually and justifiably relied on the
representation; and (5) that the creditor sustamddss as a proximate result of its reliance.
Gen. Elec. Capital Corp. v. Acosta (In re Acost)6 F.3d 367, 372 (5th Cir. 2005).

When Sanders loaned the $176,000.00 to Muhs irefdber 2008, Sanders intended to

ensure that the Parrot Eyes project would be prigngoimpleted. He was unaware that Muhs
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had overstated the expense amounts on the dravestsgand that any cash shortage was the
result of Muhs’ diversion of funds out of the Parkyes project and to a direct competitor that

was owned by Muhs and/or Muhs’ wife. Muhs représeérno Sanders that Muhs needed cash
because some of D&M Building’'s other projects waot paying. Sanders was unaware that

Muhs was transferring funds to his own competinga@rant, Gabriella’s. Had Sanders been

aware of the overstated expenses and the diversiensould not have made the loans.

Sanders actually and justifiably relied on the espntations on the draw requests.
However, the draw requests contained numerous ebdhgt were inaccurate. At the time of the
loan, Sanders had already paid over $2 millionhenkiasis of the draw requests. If Sanders had
known that many of the expenses were overstatedphéd not have loaned additional money to
Muhs, especially not for the purpose of making ugeficiency created by Muhs’ diversion of
funds.

Sanders’ reliance was justifiable. Although helddwave examined the expenses more
carefully, he was not unjustified in assuming ttinet draw requests were accuragee Field v.
Mans 516 U.S. 59, 70, 74-75 (1995) (holding “that 8&9(2)(A) requires justifiable, but not
reasonable, reliance” and noting that “a persgngsfied in relying on a representation of fact
‘although he might have ascertained the falsity thé representation had he made an
investigation.”) (quoting Restatement (SecondYofts (1976) § 540)).

Sanders also actually and justifiably relied on Blutepresentations that the reason for
the shortage was that Muhs’ other projects werepaging. Muhs’ explanation was plausible,
and Sanders’ acceptance of the explanation wafigbgt. If Sanders had known that Muhs was

making major cash transfers—one in the amount 6&D0, the same amount as Sanders’
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loan—to Gabriella’s, a competing restaurant owngdlionhs and/or Muhs’ wife, Sanders would
not have advanced money to Muhs. Trial Tr. 48, Méy2011.

Muhs made the misrepresentations regarding tHerarkpenses and the reason for the
shortage in cash with the intent to deceive Sandé&re earlier misrepresentations on the draw
requests and diversion of funds are evidence thahsviwas behaving dishonestly toward
Sanders. He was short on funds because of hisrpatt diverting funds from Sanders’ project.
In order to obtain the loan and cover up the eadieceptions, Sanders made more false
representations.

Because of his reliance on Muhs’ intentional npsesentations, Sanders suffered the
loss of the amount owed on the Note and the legd involved in bringing this case. The
elements of 8 523(a)(2)(A) are satisfied, and Muedit to Sanders is nondischargeable.

2. Section 523(a)(2)(B)

The debt is nondischargeable under § 523(a)(Zpuse Sanders made the loan in
reliance upon Muhs’ written misrepresentations reigg Muhs’ financial condition.

Under § 523(a)(2)(B), a debt is nondischargeablenwthe debtor obtained money,
property, services, or credit by use of a statenmentriting (1) that is materially false; (2)
respecting the debtor’s or an insider’s financiahdition; (3) on which the creditor reasonably
relied; and (4) that the debtor caused to be magmiblished with intent to deceiveNorris v.
First Nat'l Bank in Luling (In re Norris)70 F.3d 27, 29 (5th Cir. 1995).

Muhs obtained $176,000.00 by making materiallgdastatements in writing regarding
his financial condition. Muhs provided materiafigise information regarding the collateral.
The security agreement, PI's Ex. 3, at 4, falsefyresented that Muhs had good and valid title to

all the vehicles listed on the attached scheduls, Bx. 3, at 14. The attached schedule also
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falsely represented that all the vehicles weretextat D&M Building’s business location. In
fact, Muhs did not even know where some of the alekiwere located or whether they were
operable. One of the vehicles had already beeth t&ola person named Oscar Hernandez.
Another of the vehicles was subject to a lien. ©néwo had been junked, but Muhs still had
title to them. Muhs did not disclose these facsSanders: “I admit that | gave my entire
notebook of titles to Mr. Sanders. And there was or two of them that had been junked that |
still had the title to. | admit that.” Trial TL74, May 16, 2011.

Muhs also provided materially false balance shé&mtsD&M Building. The balance
sheets indicated that D&M Building’'s assets incllide $1.1 million loan receivable from
Gabriella’s. Because the receivable was due fraother entity owned by Muhs that did not
have the ability to repay the $1.1 million, the Xmillion did not constitute a real asset.
Although the balance sheet was not required, ustdée law, to conform to IRS standards, Muhs
was required to provide accurate information todeas. Sanders’ concern was not for the
technical state of D&M Building’s balance sheett far Muhs’ actual financial condition, and
Muhs was well aware of this concern. Showing thel $nillion receivable without disclosing
that the loan was not collectible was a materiarapresentation of Muhs’ financial condition.
See Colo. E. Bank & Trust v. McCarthy (In re Mc®@ait 421 B.R. 550, 559 (Bankr. D. Colo.
2009) (holding that omission of guaranty obligataf $2.8 million, leading creditor to believe
that debtor’s net worth was $2.7 million, was aenat misrepresentation under 8§ 523(a)(2)(B)).

Sanders relied on the false written representaitgdrMuhs’ financial condition when he
loaned the $176,000.00. Sanders testified thaag important to him that the debt would be
fully collateralized, and he would not have loargdd6,000.00 if he had known that Muhs did

not own all the vehicles free and clear of all othens. Trial Tr. 40-41, 44, May 16, 2011.
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Moreover, he relied on the written representatithias Muhs owned approximately $1.7 million
in equity in D&M Building. Trial Tr. 45, May 16,(®11.

Muhs provided the written misrepresentations witle tintent to deceive Sanders.
Sanders could not explain the misrepresentatiogardeng the cars. At trial, when confronted
with his deposition testimony, he first admittecdittine had not had clear title to all of the cars
when he granted the security interest to Sandéfsen confronted with his false representation
that the vehicles were all location at D&M Buildiadusiness location, he explained, “But I—
everybody knew where my vehicles were.” Trial T3, May 16, 2011. He was also aware that
one or two of the vehicles had already been junk&dal Tr. 174, May 16, 2011. Muhs is
experienced in the construction business and shwaud been aware that this information would
be relevant. It is not plausible that his misreprgations and failures to disclose were
accidental. Later he asserted, “I gave Mr. Santiges to all of those vehicles. And they did
not have any liens on them.” Trial Tr. 183, May, 26011. The Court finds these explanations
implausible and concludes that Muhs intended teidecSanders.

Muhs also intended to deceive Sanders by providimgleading balance sheets.
Although Muhs did not prepare the balance sheetgrbvided them to Sanders and knew that
the information regarding the Gabriella’s receiealblas misleading. He also knew or should
have known that the omitted facts about the unctalde insider receivable would have been
relevant to Sanders.

Muhs’ intent to deceive can also be inferred fratimeo facts. First, as discussed above,
Muhs’ submission of inaccurate draw requests idene that, at the point of the loan, he had

diverted funds from the Parrot Eyes project. Multishonesty about the purpose of the money
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supports the inference that he intended to dec&arders when he provided misleading
financial information.

Second, Muhs’ loaning the same amount of moneyatori@lla’s is evidence of his intent
to deceive Sanders. Although the identical amoohtthe loans may be a coincidence, Kirk
Owens’ testimony that surplus funds from D&M Buildi were used to fund Gabriella’s
indicates that Muhs may have diverted Sanders’ momé&abriella’s. In any case, Sanders did
not use the money for the purpose he said he wotdgay vendors—and he may have used the
fungible money to fund a competing restaurant.

Finally, Muhs’ later auction of the collateral veleis—and his disregard of Sanders’
attorney’s letter—also supports the inference fthat intention at the time of the loan was
dishonest. Muhs intended to deceive Sanders, aeddebt is nondischargeable under
§ 523(a)(2)(B).

Because the debt is nondischargeable under 8&%{25A) and 523(a)(2)(B), the Court
does not decide whether the debt is also nondigehate under § 523(a)(4) for fraud and
defalcation in a fiduciary capacity or under § 598) for willful and malicious injury.

3. Calculation of Amount Owed

Sanders established that Muhs owes $185,435.58rnigal and interest on the Note.
He also established that the debt is nondischalgeaider 88 523(a)(2)(A) and 523(a)(2)(B).
Muhs proved a potential right to an offset on tedtdor the costs of the work performed after
January 2, 2009. However, he did not prove thas laetually entitled to an offset.

Under the contract as amended on January 9, 2008s M entitled to reimbursement for
the actual costs of construction plus a $240,000r0@t margin. Any profit over $240,000.00

was to be returned to Sanders by March 7, 2008.ERl 4, at 1.
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As of January 2, 2009, according to the All Tratisas Report, the total costs on the
project were $1,810,103.56. PI's Ex. 5, at 38nd&as had forwarded $2,060,427.31 in addition
to the $176,000.00 loan. The $176,000.00 loan raitl represent additional costs; it was
intended to cover a portion of the already-incui$&d million in costs. Muhs was obligated to
return the $176,000.00 (plus principal and intgrasid to return any profit over $240,000.00.
As of January 2, 2009, Muhs’ profits were $250,823.

Sanders did not make any payments after Janu@@0®, and Muhs testified that he paid
$144,532.79 in costs after January 3, 2009. Mubkstimony regarding the additional
$144,532.79 in costs was credible, and the Coussnthat the costs were incurred based on
Sanders’ misrepresentations that additional adwamweeuld be forthcoming. If all of the
statements were truthfully and accurately prepar®ihs would be entitled to offset
$134,209.0%against his debt to Sanders.

However, Sanders established that many of the egsemp to January 2, 2009—
including the amounts allegedly paid to Rio Elevaand Garcia Rentals—were falsified or
overstated. The alleged elevator costs, for exampere $45,789.00, and the alleged asphalt
costs were $80,140.00. Sanders also billed $4100@r rental costs with his own company,
Garcia Rentals.

Sanders has not sued for additional recovery beybadprincipal and interest on the
Note plus legal fees. The Court therefore doesatteimpt to parse out the legitimacy of the
various expenses included on the All TransactioggdR, nor does the Court determine that the

entirety of the $144,532.79 in costs, which MuHegddly incurred after January 3, 2009, was

% This amount is calculated by adding the $1,8108M3 expenses from the January 2, 2009 All Tretitsas
Report, PI's Ex. 5, the $144,532.79 in expensearied after January 3, 2009, and the $240,000.60t pgreed
upon in the January 9 amendment to the constructiotract, and subtracting the $2,060,427.31 thatd&rs paid
to Muhs.
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legitimate. The evidence is insufficient for pseeiconclusions. The evidence shows, however,
that the amount of overstated expenses up to JariyjaP009 was at least equal to Muhs’
potential $134,209.04 setoff. The Court therefords that Muhs is not entitled to a setoff.

The burden of proof for the setoff claim restedMuhs. The setoff claim is entirely
dependent on the allegation that the total amqguenitson the project plus $240,000.00 exceeded
the total paid by Sanders. Because Muhs canntdisuss burden as to the accuracy of the All
Transactions Report, the setoff claim necessaailyg.f
4. Legal Fees

The Court awards $69,166.90 in legal fees. larkPattorney for Sanders, testified
regarding the reasonableness of the legal feesdeBaalso filed invoices reflecting the fees and
costs incurred through April 11, 2011. The totaloaint was $64,166.90.PI's Ex. 20. Peck
testified that trial preparation and trial wouldlied on top of that amount.

Peck said that work had been done by paralegalsaasociates to the extent possible,
and that the firm had given discounts in this caSanders’ invoices reflect the time spent, the
rates of the professionals, and the general taskgleted. The Court finds that the invoiced
fees are reasonable. Sanders did not providetmna¢s of the pre-trial and trial expenses. The
Court awards $5,000.00 in estimated pre-trial aiadl fees and costs, for a total of $69,166.90.
The awarded legal fees are part of the nondischhtgedebt. Cohen v. de la Crys23 U.S.
213, 223 (1998) (holding that the amount of norttksgeable debt for fraud includes the legal

fees associated with establishing fraud).

* Peck testified that he believed the legal feesouppril 11, 2011 were roughly $77,000.00. Thedives reflect
only $64,166.90. The Court concludes that theize®provide the more accurate figure.
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Conclusion
Muhs owes Sanders $185,435.55 in principal arerest plus $69,166.90 in legal fees,
and the debt is nondischargeable under 11 U.S.628&)(2)(A) and 523(a)(2)(B).

SIGNEDAugust 2, 2011.

VAV N

! Marvin Isgéf
UNITED STATES BANKRUPTCY JUDGE
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