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TO: THE HONORABLE RAYMOND T. LYONS
UNITED STATES BANKRUPTCY JUDGE

Hildene Capital Management L.L..C. and Hildene Opportunities Master Fund, LTD

(collectively, “Hildene™) respectfully submit this Objection to confirmation of the “Original

Prepackaged Chapter 11 (the “Anchorage Plan”) and approval of the “Disclosure Statement and

Solicitation of Acceptances of a Prepackaged Chapter 11 Plan of Reorganization” (the

“Anchorage Disclosure Statement™) filed by Anchorage.! This Opposition is supported by the

“Declaration of Scott C. Shelley” (the “Shelley Dec.”), the “Declaration of Brett Jefferson” (the
“Jefferson Dec.”), and the “Declaration of Ryan Birtel” (the “Birtel Dec.”).

I INTRODUCTION

The Anchorage Plan is not confirmable. Anchorage, in attempting to ram through a
expedited confirmation process, was desperate to hide the fact that the Debtor’s assets were
becoming more valuable, because an increasingly valuable Debtor would interfere with
Anchorage’s plans to (i) seize the Debtor's assets, (ii) force a premature liquidation (if
Anchorage, in its sole and absolute discretion, decides that is best for Anchorage) and (iii) make
tens of millions of dollars at the expense of junior creditors.

Perhaps most telling are Anchorage’s own words. In late January 2011, as it was
planning to commence this case and solicit acceptances to a chapter 11 plan that was premised
on Class A-1 Notes only receiving 71% of their principal, one of the Debtor’s “defaulted”™ assets,

with reported market value of $800,000, paid the full $2 million on principal. Anchorage wrote:

' The term “Anchorage” means GRF Master Fund, L.P., Anchorage Illiquid
Opportunities Offshore Master, L.P., and Anchorage Capital Master Offshore, Ltd., each of
which is a proponent of the Anchorage Plan, and Anchorage Capital, LLC.

04434.23494/4344334.1 1
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Shelley Dec. at Ex. “1” (emphasis added). This was a stunning admission. A Class A-1
Noteholder should have been thrilled, because it meant there was a higher likelihood that it
would receive full repayment. But Anchorage stated it was _

As detailed below, the Anchorage Plan, which wipes out all Noteholders even if the
Debtor's assets ultimately would be sufficient to pay in full Class A-1, cannot be confirmed. The
Anchorage Plan cannot be crammed down over Class A-2 because the evidence shows that there
is very reasonable prospect that Class A-2 Notes are substantially “in the money.”

The Anchorage Plan cannot be confirmed because it was not proposed in good faith, and
Anchorage cannot satisfy Bankruptcy Code section 1129(a)(2). The Anchorage Plan contains
illegal third party releases and impermissibly grants the Debtor a discharge. Anchorage cannot
show that under the Anchorage Plan, creditors will receive or retain value equal to or greater
than the value such creditors would receive in a hypothetical chapter 7.. Even the “deemed”
allowed amount of the Class A-1 Notes is wrong, This Court should not reward Anchorage’s
efforts to circumvent the Indenture to gain an improper litigation advantage, and should reject
confirmation of this deeply flawed plan.

IL FACTUAL BACKGROUND

A. Procedural Background

On April 1, 2011, the three Anchorage funds commenced this case by filing an
involuntary petition against the Debtor. Thought it did not consent to entry for an order for
relief, the Debtor did not defend itself and, as a result, on April 26, 2011, this Court entered an
order for relief,

Following termination of plan exclusivity, on May 18, 2011, Anchorage filed the
Anchorage Plan, the Anchorage Disclosure Statement, and a motion to schedule a combined

hearing on the Anchorage Plan and the Anchorage Disclosure Statement and related

04434.23494/4344334.| 2
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confirmation procedures (the “Confirmation Motion”). Anchorage did not submit a brief in

support of the Confirmation Motion.
Hildene filed a motion, pursuant to sections 305 and 1112, to dismiss this case (the

“Motion to Dismiss™). On August 26, 2011, this Court entered an order and opinion denying the

Motion to Dismiss (the “MTD Opinion™). Hildene timely filed a notice of appeal.”

B. The Issuance and Acceleration of the Notes

In 2005, the Debtor issued notes pursuant to that certain Indenture dated as of October
19, 2005 (the “Indenture™). The Bank of New York Mellon Trust Company, N.A. is the
Indenture Trustee. Pursuant to the Indenture, the Debtor issued $365.5 million of secured notes

(the “Notes™), divided into nine tranches, as reflected in the chart below:

Class Original Face Amount Interest Rate Maturity Date
Class A-1A $215 million LIBOR + 0.45%° October 2040
Class A-1B $15 million 5.0385% October 2040
Class A-2 $27 million LIBOR + 0.60% October 2040
Class A-3 $72 million LIBOR + 0.75% October 2040
Class B-1A $7 million LIBOR + 1.70% October 2040
Class B-1B $13 million 6.3800% October 2040
Class B2-A $4 million LIBOR + 1.90% October 2040
Class B2-B $12.5 million 6.5300% October 2040

The Indenture contains a “priority of payments” provision. Absent a default, the first

priority are so-called “senior expenses,” which consist of: (1) taxes, Indenture Trustee and

2 The District Court has ordered Hildene's brief to be filed by September 15, 2011 and
Anchorage's brief to be filed within 14 days thereafter.

®  As of the Petition Date, LIBOR was 0.30100%. As of September §, 2011, LIBOR was
0.3368%.

04434.23494/4344334.1 3
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administrative fees and expenses; (2) the base collateral management fee; and (3) payments due
to swap and hedge counterparties. Second in priority are interest payments to the Noteholders, in
the following sub-priority — Classes A-1A and A-1B, Class A-2, Class A-3, Classes B-1A and B-
1B, and Classes B-2A and B-2B."

However, if there is an event of default and acceleration of the Notes by the senior most
class of Notes, the normal “priority of payments” scheme is altered. All cash received on
account of the Debtor’s assets must first be paid to (1) “senior expenses,” (2) Class A-1 interest,
and (3) Class A-1 principal until such time that Class A-1 Notes are paid in full.’

On March 11, 2009, the Indenture Trustee delivered to the Debtor a notice of event of
default. The event of default was not a missed payment of principal or interest — until the entry
of the order for relief, the Debtor has never missed a scheduled payment. Instead, the event of
default was the failure to maintain the “Class A-1/A-2 Par Value Ratio™ at 100% or higher on the
then most recent measurement date. On June 3, 2009, the Indenture Trustee delivered a notice of
acceleration, stating that a majority of the Class A-1 Notes had directed the Indenture Trustee to
declare the principal of all of the Senior Notes (which was defined to mean all of the Class A-1
through Class B2 Notes) to be immediately due and payable.

The Indenture provides that the Notes mature in 2040. Even when there has been no
event of default, for only a short amount of time - five years — the collateral manager is entitled

to buy and sell securities, and reinvest proceeds into new securities. See Indenture at § 12.2.

* There are additional categories with priority below the interest payments to the Class B
Notes.

3 Section 13.1 of the Indenture implements this alteration in the “priority in payment” by
subordinating payments on account of Class A-2 Notes and lower class Notes to the payment of
Class A-1 Notes.

04434.23494/4344334.1 4
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One that “reinvestment period” ends, the collateral securities run off. In other words, the Debtor
was anticipated to stop purchasing securities or reinvesting cash by October 2010,

If an “Event of Default” as defined by the Indenture occurs (including the calculation
trigger applicable to the Debtor), the Indenture provides that the “reinvestment period” ends
immediately and the collateral manager may not sell any securities. Instead, section 5.5 of the
Indenture controls the disposition of securities. Section 5.5 expressly limits the authority of the
Trustee to sell the Debtor’s assets that secure the Notes — 66.66% of each class of Noteholders
must consent to liquidation. This contractual limitation protects two sets of Noteholders — Class
A-1 Noteholders who do not wish to liquidate prematurely and lose the opportunity to be paid in
full, and all junior Noteholder classes, who would otherwise be at the mercy of the majority of
the senior class.

As of the Petition Date, the Debtor owed approximately $378 million to all of the
Noteholders. Of this amount, approximately $191 million was owed to Class A-1 Noteholders.
However, on or about April 15, 2011 (during the involuntary “gap” period), the Indenture
Trustee distributed approximately $7 million in principal amount to Class A-1 Noteholders, plus
accrued and unpaid interest, reducing the total principal amount owed to the Class A-1

Noteholders to $184,113,051.10.°

¢ The Anchorage Plan defines “Senior Note Claims” (i.e., the Class A-1 Notes) to mean
the “unpaid principal, interest and fees against the Debtor held by a [Class A-1] Noteholder on
account of the [Class A-1] Notes, which Claims shall be deemed Allowed by the Plan in the
aggregate amount of not less than $191,086,932.” Because the Anchorage Plan deems the Class
A-1 Note claims to be allowed in an amount greater than what they are owed, this alone requires
denial of confirmation of the Anchorage Plan,

04434 23494/4344334.1 5
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C. The Debtor’s Assets and Swap Contracts

As of the Petition Date, the Debtor’s collateral consisted of investments in approximately

120 separate assets (the “Collateral Assets™).” The Collateral Assets generally fall into one of

four categories: (a) investments in CDOs, which invested in asset-based securities (“ABS
QIE”);8 {b) investments in CLOs, which invest in ioans and bonds issued by corporate entities;
(c) Investments in so-called “repackaged securities”; and (d) investments in miscellaneous assets,
including trust-preferred securities, which often were issued by regional banks (“TRUPS”).

It is well known that, as a result of the financial crisis in 2007 and 2008, large numbers of
ABS CDOs and other structured financial products defaulted and/or were downgraded by the
rating agencies. The Debtor’s Collateral Assets were no different — there were defaults and
numerous downgrades.

Even though there are defaulted Collateral Assets, a majority are performing, which
means that principal and interest are being paid on a timely basis and the assets have not
otherwise defaulted. According to the August 4, 2011 Indenture Trustee report, the principal
amount owed on account of performing securities (i.e., not defaulted according to the Indenture
Trustee) was $147,851,413.81. See Shelley Dec. at Ex. “2” (8/4/11 Report at 33-35). These

assets obviously continue to pay interest.

7 In addition to the Collateral Assets, the Debtor may have other assets, such as
litigation claims. Neither Anchorage nor the Debtor has conducted an analysis into whether the
Debtor, by investing in certain Collateral Assets, may have claims against its collateral manager
or parties who created and marketed the structures that underlie the Collateral Assets.
Notwithstanding this lack of analysis, pursuant to the Anchorage Plan, all such claims are
transferred to Anchorage's corporate vehicle and benefit only Class A-1 Noteholders.

# Investments in other CDOs is what makes the Debtor a “CDO Squared” corporate
entity,

04434.23494/4344334.1 6
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As reflected in the same Indenture Trustee Report, there are defaulted securities, with a
principal balance of $156,734,323.29. Id (8/4/11 Report at 35-37). Some Collateral Assets are
listed as defaulted securities because they have missed principal and/or interest payments, but
many are listed as defaulted for non-monetary reasons, such as the failure of a ratio or the
assignment of a lower rating by a rating agency. Indeed, a number of defaulted assets are paying
interest on a regular basis, and principal reduction payments have made. Attached to the
Jefferson Dec. as Exhibit “A” is a schedule of all principal and interest payments the Debtor has
received between January 10, 2011 and August 4, 2011. As this exhibit demonstrates, Collateral
Assets described as “defaulted™ have made significant payments to the Debtor. For example, one
defaulted Collateral Asset ~ the SKTY Asset — paid on August 2, 2011, $3,925,030.64 in
principal out of $5 million, plus accrued interest.

As described in the Jefferson Dec., of the Debtor’s 118 current assets, 81 Collateral
Securities, with a principal amount of $208,812,644.94, are currently paying regularly scheduled
interest and principal payments. See Jefferson Dec. at § 7. The remaining Collateral Securities,
even though not currently paying interest, are nonetheless operating within the confines of their
guidelines contained in their respective indentures. Some portion undoubtedly will begin
performing. See id at 9.

Finally, prior to the Petition Date the Debtor was party to two interest rate swap contracts
and a cash flow swap contract (collectively, the “Swaps™). Even though the interest rate Swaps

were supposed to expire in 2013 and the cash flow swap was supposed to expire in 2017, all of

? The Houlihan Report (defined below) erroneously stated that the cash flow Swap was
supposed to expire in 2057. See Houlihan Report at 5.

04434,23494/4344334.| 7
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the Swaps have terminated, and on April 15, 2011, the Indenture Trustee paid in full all
termination payments owing to such Swap counterparties.

D. Anchorage’s Note Acquisitions

Anchorage is not an original holder of a Class A-1 Notes. Rather, it began buying Class
A-1 Notes in October 2009 (after the Debtor had defaulted), and concluded its acquisitions on or

about March 18, 2011. The chart below traces Anchorage’s acquisitions of Class A-1 Notes:

ACQUISITION DATE FACE AMOUNT PRICE PAID (% of par)
October 28, 2009 $5.0 million 25.50%
February 9, 2010 $100 million 36.30%
June 16, 2010 $28.757 million 37.75%
January 19,2011 $11.6 million 67.13%
March 18, 2011 $1.85 million 60.00%

The chart demonstrates that by the first quarter of 2011, in little over one year,
Anchorage paid more than double for Class A-1 Notes than it had paid in October 2009. The
reason why Anchorage was paying more is because Anchorage believed that the Debtor’s assets
were increasing in value, and that Anchorage would make significantly more money than what it
had paid. As of October 28, 2009, Anchorage internally believed that the market value of the
Debtor’s assets was [l By April 15,2011 (after it had made its last purchase and had

commenced the involuntary case), Anchorage’s internal valuation —

B s-: Shelley Dec. at Ex. «37.'°

' Hildene in no way suggests that Anchorage's internal valuations are correct; this
information is being provided to demonstrate that Anchorage itself believed that the assets were
increasing in value, even though it was representing to this Court the opposite.

04434.23494/4344334,1 8
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During this period, the Debtor was paying down the Class A-1 Notes. When Anchorage
first bought Class A-1 Notes in October 2009, the principal amount due to the Class A-1
Noteholders was approximately $212 million. After giving effect to the payments on April 15,
2011, it was down to $184 million. Thus, as the value of the Collateral Assets increased, the
amount owed on account of the Class A-1 Notes was declining.

E. The Debtor’s Dramatically Improving Performance Since January 2011

Since January 10, 2011, the Collateral Assets have continued to improve. The chart
below, starting with January 10, 2011, demonstrates two aspects of the increasing quality of the

Collateral Assets:

“AS OF” DATE | NUMBER OF ASSETS | DEFAULTED ASSETS MONTHLY CASH
January 10, 2011 120 53 (44.2%) N/A

February 4, 2011 120 51 (42.5%) $2,439,061.05
March 4, 2011 119 49 (41.2%) $6,364,449.97

April 15,2011 119 49 (41.2%) $3,784,337.62

May _ , 2011 119 49 (41.2%) $2,341,344.37

June __ 2011 119 50(42.0%) $881,065.31

July 8,2011 119 50 (42.0%) $1,645,917.91
August 4, 2011 118 49 (41.5%) $8,625,716.68
TOTAL $26,081,892.91

Both the number of the Debtor’s assets in default and the percentage of defaulted assets
have declined since January 2011. At the same time, the Debtor’s assets have generated over
$26 million in cash in the space of seven months. As discussed below, both of these undisputed
facts are the exact opposite of what Houlihan predicted would happen.

Other evidence demonstrates that the quality of the assets is improving. Each month,

BNY conducts various “stress” tests on the assets. These “stress” tests include: the Class A

04434.23494/4344334.] 9
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Overcollateralization Ratio Test; the Class B Overcollateralization Ratio Test; the Class A
Interest Coverage Test; and the Class B Interest Coverage Test. The chart below compares the

Debtor’s performance under each test' as of January 10, 2011 and August 4, 2011:

“AS OF” Ciass A “O/C” | Class B#O/C” | Class A “I/C” Class B “I/C”
DATE Test Test Test Test

January 10, 2011 | 40.93% 35.81% 83.18% 59.92%
August 4,2011 | 45.51% 39.36% 316.73% 201.01%

For each of the four tests, the Debtor’s assets as of August 4, 2011, were performing
better (and in some cases, significantly better) than as of January 10, 2011. Houlihan ascribed
significance to the fact that as of January 10, 2011, the Debtor passing only the Class A I/C test
and failing the Class A O/C Test, Class B O/C test, and Class B I/C Test. See Houlihan Rep. at
5. As of August 4, 2011, the Debtor was easily passing both I/C Tests and had shown significant
improvement in both O/C Tests.

The strong performance of the Collateral Assets is consistent with industry reports
published in 2011, including reports relied on by Houlihan, For example, in one February 2011
report relied on by Houlihan regarding CLOs, J.P. Morgan North America High Yield and

Leveraged Loan Research observed:

' The Class A Overcollateralization Ratio Test (“Class A 'O/C' Test”) measures the
assets supporting the notes (after applying haircuts for certain ratings and other issues) compared
to the principal amount of Class A Notes (Classes A-1 through A-3). The higher the percentage,

the better the quality of the assets. A similar test applies to the Class B Notes (the “Class B 'Q/C’

Test?).

The Class A Interest Coverage Test (“Class A 'I/C' Test”) measures the interest received
or reasonably expected to receive by the Debtor during the applicable period compared to the
sum of priority expenses and interest due and payable in respect of all of the Class A Notes
(Classes A-1 through A-3) . The higher the percentage, the more interest is available from the
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o The default rate for leveraged loans had declined in 13 of the prior 14 months;
¢ For the eighteenth time in the prior nineteen months, the number of rating
upgrades exceeded downgrades; and
e The dollar volume of rating upgrades set a new record in 2010, surpassing the
prior record in 2006,
See Shelley Dec, at Ex, “4” (pp 1, 3).

In another industry report dated April 27, 2011, while identifying risks and the need for
some caution, Bank of America Merrill Lynch Global research stated that “significant par has
been rebuilt, which gives some fundamental margin of safety” for CLO assets, and that par levels
“have rebounded strongly from the early/mid 2009 lows.” See Shelley Dec. at Ex. “5”. That
same report indicated that “re-rating of CLOs brings real money back after the 2009 downgrade
overshoot.” Jd.

Even Houlihan acknowledged that Standard & Poor’s reported that loan default rates had
declined from highs in 2009 to only 2.9% of the total outstanding loans, and that the trend was
anticipated to continue in 2011. See Houlihan Report at 20. This was supported by a Moody’s
Investors Service Report dated August 8, 2011, that stated that the expected default rate for
speculative grade issuers was anticipated to reach to 1.8% by June 2012, when as of July 30,

2011 the default rate was 2.30%. See Shelley Dec. at Ex. “6”."2

assets to pay the equity holders or, when in distress, to repay principal of the Class A-1 Notes. A
similar test applies to the Class B Notes (the “Class B 'I/C' Test™).

12 This same report forecasted the one-year corporate defaults by industry, with the
highest being the hotel, gaming, and leisure industries at 3.46%. See Shelley Dec. at Ex. “7”.
Even though the Collateral Securities invested in CLOs are spread across a wide range of
industries, Houlihan has projected the one-year default rate in “Year One” for all of the Debtor's
CLOs to be 3.6%. See Houlihan Report at 21.
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F. The Anchorage Plan and Plan Voting

On March 15, 2011, Anchorage commenced its solicitation of the Anchorage Plan and
Anchorage Disclosure Statement. The Anchorage Plan separately classifies the Notes. In Class
3 are the Class A-1 Notes. See Anchorage Plan at § 3.1(c). Though purportedly impairing the
Class A-1 Notes, the Anchorage Plan does not change the material economic terms of the Class
A-1 Notes — they are treated as fully secured, with the same rate of interest as provided for in the
Indenture, with the same priority over all other Notes, and subordinated to the same limited
amount of senior expenses. See Anchorage Disclosure Statement at 1 (Anchorage Plan adheres
to Indenture’s “priority of payment” scheme). Classes 4-7 contain the remaining Classes of
Notes — Class A-2 Notes through Class B-2 Notes. These classes are impaired and are deemed to
reject the Anchorage Plan because the Anchorage Plan wipes out all claims other than Class A-1
Claims and the “senior expenses” due under the Indenture. In other words, even if the Collateral
Assets and other assets ultimately pay the Class A-1 Notes in full, under the Anchorage Plan
none of the excess value flows to any Noteholder in Classes 4-7.

The Anchorage Plan Permits Anchorage to Completely Control the Ligquidation
of the Collateral Assets.

The Anchorage Plan effectively causes the Debtor to transfer ail of its assets to
Anchorage, to be controlled by Anchorage at Anchorage’s sole discretion, without any input

from even other Class A-1 Noteholders. Indeed, the three most important roles following

confirmation are the Plan Administrator, NewCo’s General Partner, and the Investment Manager.

Anchorage, directly or through its affiliate, exclusively controls all three.
Under the Anchorage Plan, all of the Debtor’s assets, including the Collateral Assets, are
transferred to NewCo, which is an entity controlled by Anchorage. See Anchorage Plan at § 5.2.

In exchange, NewCo issues a limited partnership interest to the Debtor. See id. at § 5.2(b).

04434,23494/4344334.] 12
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Thus, under the Anchorage Plan, the Debtor continues to exist, and will make distributions to
Class A-1 Noteholders every quarter (just as is provided in the Indenture).

Even though the Debtor continues to exist on and after the Anchorage Plan’s effective
date, all of its directors and administrator are terminated to the extent permitted by law. See id.
at § 5.3. Rather, Anchorage succeeds to the powers of the Debtor’s directors and shareholders as
the “Plan Administrator.” Id

Section 5.2(c) of the Anchorage Plan states that NewCo’s operations shall be managed by
Anchorage (through its affiliate that is the “General Partner” of NewCo), which then delegates to

Anchorage (as “Investment Manager”) “the authority to liquidate the Designated Assets and to

distribute the corresponding proceeds pursuant to the Limited Partnership Agreement.” Id at §
5.2(c). The authority of Anchorage, wearing its Investment Manager hat, to liquidate the
Collateral Assets is governed by the “Investment Management Agreement.” The form
Investment Management Agreement grants to Anchorage the exclusive control and discretion to
liquidate the Debtor’s assets. See Anchorage Plan at Ex. “E” § 3(b). There is no limitation on
Anchorage as Investment Manager with respect to how and when it will decide to dispose of the
Collateral Assets. Anchorage will not be paid an investment management fee, though it can
incur, and charge to NewCo, “all expenses that it deems necessary or advisable.” Id. at § 4(c).

The form Limited Partnership Agreement is attached as Exhibit “D” to the Anchorage
Plan. Section 3.1(a) provides that Anchorage’s affiliate “shall possess and may exercise full,
complete and exclusive right, power and authority to manage and conduct the business and
affairs of the Partnership.” The rights of the Debtor, as the holder of the limited partnership
interest, are extraordinarily limited. For example, the Debtor (and any other Class A-1

Noteholder) cannot complain about any conflicts of interest with Anchorage acting as the Plan
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Administrator, the General Partner of NewCo, and the Investment Manager. The Debtor cannot
assign its limited partnership interest. The Debtor has no appraisal rights.

Most significantly, there is no mechanism in the Limited Partnership Agreement
indicating how Anchorage may liquidate Collateral Assets, and there is no time limitation on
when the liquidation is supposed to end. See Anchorage Plan at Ex. “D” (§ 1.55 (definition of
“Termination Date™), § 2.4 (term of NewCo), and § 6.2 (distributions)). In other words, if
Anchorage determined that it would benefit from holding the Collateral Assets for years,
Anchorage can do so without any oversight.

Plan Voting

The record date Anchorage selected was March 9, 2011, and the deadline to submit
ballots was April 15, 2011. According to the “Affidavit of Service and Vote Certification of
Epiq Bankruptcy Solutions, LLC in Connection with the Original Prepackaged Chapter 11 Plan
of Reorganization for ZAIS Investment Grade Limited VII Proposed by GRF Master Fund, L.P.,
Anchorage Illiquid Opportunities Offshore Master, L.P., and Anchorage Capital Master
Offshore, Ltd.” (the “Epiqg Afﬁdavit”),w' nine Class A-1 votes were submitted, Of the nine, six
voted in favor of the Anchorage Plan, and three voted against the Anchorage Plan.

However, the Epiq Affidavit does not disclose the identity of the Class A-1 claimants
who voted. Indeed, through its discovery Hildene obtained copies of the ballots, and each ballot
was submitted by a nominee. The ballots do not disclose the names of the Class A-1

Noteholders; they only disclose account numbers.

'3 Hildenc reserves any and all rights to object to the admissibility of any evidence
offered by Anchorage, including the Epiq Affidavit.
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Notwithstanding this absence of evidence of the identities of the voting entities, Hildene
confirmed that three of the six ballots were directly submitted by Anchorage. Further, there is a
high likelihood that a fourth vote was directed by Anchorage to vote in favor of the Anchorage
Plan because Anchorage had already contracted to buy the claim. See Shelley Dec. at Ex. “8”,

G. Hildene’s Valuation

Hildene firmly believed that the Houlihan Report grossly understated the true value of the
Collateral Assets. Hildene engaged Ryan Birtel, who, unlike Anchorage’s testifying expert, has
years of experience valuing CDOs and CLOs, to provide an “apples to apples” comparison to the
Houlihan “status quo” scenario. See Birtel Dec. at § 4.

After reviewing the Houlihan Report and Houlihan’s underlying data and sources, and
using his own model for evaluating the Collateral Assets, Mr, Birtel initially determined that the
Collateral Assets, as of June 2011, would likely generate approximately $261 million in cash
flows. Like Houlihan, Mr. Birtel assumed that the Debtor had no cash on hand. See Birtel Dec.
at Ex. “1”. Importantly, Mr. Birtel’s analysis is a direct comparison to the Houlihan “status quo”
analysis — neither one assumes the filing of a bankruptcy case.

Because Mr. Birtel’s analysis was a few months old (though much later in time compared
to Houlihan’s), Mr. Birtel updated his cash flows, using August 4, 2011 as the “as of”* date
(which is the date of the last Indenture Trustee report currently available). Mr. Birtel took into
account the fact that the Collateral Assets had generated $13.5 million, which would be
immediately available to pay Class A-1 Noteholders. Further, Mr. Birtel reviewed his analysis
and took into account assertions made by Houlihan in a rebuttal report. After conducting this
updated analysis, Mr. Birtel believes that, as of August 4, 2011, and excluding the $13.5 million

in cash already in hand, the Collateral Assets would generate at least $222.45 million in cash.
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See Birtel Dec. at ] 45. Using this figures, Class A-1 Notes will receive 100% of principal and
contracted-for interest, and the Class A-2 Notes can expect to receive at least $21.8 million.

H. The Houlihan Valuation

The linchpin to Anchorage’s efforts to convince this Court that granting Anchorage
complete authority over the Collateral Assets is better than permitting the Collateral Assets to
continue to generate millions of dollars of cash over time is the valuation conducted by
Houlihan. Anchorage approached Houlihan in late December 2010 to provide a valuation
support of Anchorage’s planned commencement of an involuntary case against the Debtor.
Houlihan was tasked with satisfying a particular goal ~ demonstrating that a so-called “reorg
value” would generate more value than merely permitting the Collateral Assets to run off over
time. See Shelley Dec. at Ex. “9”.

The Houlihan Report was attached as Exhibit “C” to the Anchorage Disclosure
Statement. It has a valuation date of March 11, 2011, though that is misleading because its
analysis of the Collateral Assets was determined as of January 10, 2011. According to the
Houlihan Report, Houlihan conducted three valuations:*

The Status Quo Scenario — Houlihan first determined that would happen if the Debtor

never filed for bankruptcy and the Collateral Assets were not prematurely liquidated. Running
its analysis of the Debtor’s Collateral Assets as of January 10, 2011, Houlihan projected that the
Collateral Assets would generate $225.47 million in cash over time (assuming the Debtor had no

cash on hand). See Houlihan Report at 1."° From this figure, Houlihan determined that Class A-

14" One valuation — the “fire sale” scenario — is generally not relevant to this Objection.

'* The Houlihan Report assumed that as of Januvary 10, 2011, the Debtor had no cash on
hand because all of its existing cash would have been paid on that date in accordance with the
terms of the Indenture.
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1 Noteholders, which at the time were owed $191 million, would be repaid approximately
96.87% of their principal. That is because approximately $15.5 million of the $225.47 million
would be required to pay “senior expenses” and $24.97 million was pay Class A-1 interest,
leaving only $185.104 million to pay principal.

Houlihan’s “status quo™ scenario assumes that the Debtor has not filed for bankruptcy.
There is no bankruptcy-related adjustment for any base collateral management fees and no
prediction as to whether payments to the swap counterparties would still occur. Houlihan did
determine future cash flows by making numerous assumptions regarding future defaults,
prepayments, and collateral loss. However, Houlihan then further discounted the cash flows to
purportedly reach a present value of the Class A-1 Notes, using an egregiously high discount
rate. It is this double-discounted number, totaling only approximately $104 million, that
Houlihan uses to compare to the “orderly liquidation” scenario.

As demonstrated below, Houlihan’s “status quo” valuation is woefully deficient. It
makes numerous errors. The Houlihan Report relies on assumptions that are contradicted by the
very sources Houlihan relies on. For assumptions that are superficially defensible, Houlihan
always sides with the most conservative assumptions, instead of using assumptions to predict
expected cash flows. The Houlihan Report failed to consider easily accessible information, and
claimed it relied on information that subsequent discovery demonstrates was never actually

provided. For example (and without limitation), the following mistakes were spotted:

ASSET CUSIP PAR AMOUNT | HLHZ ESTIMATE ERROR
(as of 2/4/11) (as of 1/10/11)
AVCLO 2005- | 053576ABO $2 million A2 severity score — 48.36 Uses same higher
2A A2 and and severity score for B2
asset than A2 asset even
AVCLO 2005- 05357YAAI $3,796,392.19 B2 severity score — 74.28 though underlying
2A-B2 collateral is identical
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Credit & 225308BA2 $6 million Estimated defauits for Underlying credit
Prepackaged reference obligations in default swap matures in
Securities, Ltd. underling credit default two years (6/13) and
swap over a four-year actual defaults in
period reference obligations is
significantly lower
RACERS Trust | 76126CRJ3 $8 million Assumed 17.38% recovery | Two underlying assets,
2004-13-E both of which are

performing.

One underlying asset is
a $50 million Citigroup
Zero Coupon bond due
9/7/16

See Shelley Dec. at Ex. “12”. It is rare in bankruptcy valuation litigation that a valuation opinion

is shown to actually be wrong. Valuation is, by its nature, imprecise. But this Court has access

to eight months of data since Houlihan ran its cash flows. Houlihan has been strikingly wrong.

Mr. Birtel’s updated analysis is easily in line with actual results.

First, Houlihan opined that the number of defaulted Collateral Assets would increase.

Houlihan stated at page 6: “Furthermore, significant future defaults are expected, as described

more fully herein,” Since the January 10, 2011 valuation date, the number of defaulted assets

has gone down, Houlihan is wrong on this issue thus far.

Second, Houlihan predicted how much cash the Collateral Assets would generate every

three months. The chart below compares Houlihan’s prediction cash flows against actual results:

PERIOD HOULIHAN ACTUAL RESULTS DIFFERENTIAL
PREDICTION

January 10, 2011 — April £7,972,995 $10,148,787.59 $2,175,792.59

8, 2011

April 8, 2011 ~ July 8, $2,438,698 $4,868,327.59 $2,429,629.59

2011

July 9, 2011 - October 10, | $3,922,799 $8,625,716.68 (through $4,702,917.68 (through

2011 August 4, 2011) August 4, 2011)

TOTAL $14,334,492 $23,642,831.86 +59,308,339.86

04434.23494/4344334.1
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Houlihan thus has understated actual cash flows through October 10 by at least $9.3

million of cash received through August 4. The Collateral Assets are performing 165% better

than what Houlihan projected. That extra $9.3 million that will be immediately available to pay

down Class A-1 Notes.

Third, Houlihan’s “status quo” scenario makes certain assumptions regarding “senior

expenses” that are wrong when considered in connection with the Anchorage Plan. Houlihan

estimated that a total of approximately $6.3 million would be paid to the collateral manager on

account of a base collateral management fee. Yet under the Anchorage Plan, no collateral

management fees will be paid. Further, Houlihan projected that a total of approximately $3.6

million would be paid to counterparties on account of the Swaps. Yet all Swaps have terminated,

and there will be no future Swap payments. Importantly, if Houlihan’s January 2011 valuation is

adjusted to eliminate all future Swap and collateral management fees, Class A-1 Note holders

likely are paid in full,

Fourth, Houlihan repeatedly and erroneously predicted certain assets would either

produce no cash flow ever, would only pay a fraction of par, or would not begin paying anything

for years. For example:
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ASSET CUSsIP PAR AMOUNT (as | HLHZ ESTIMATE (as of | ACTUAL RESULTS
of 2/4/11) 1/10/11)
GALLA 4X 073607AAL 53,047,086 Asset had a value equal to | $2,779,503.76 in
55.84% of par principal paid on March
4,2011;
{pre-Houlihan Report)
OCTAGON 675718205 31,216,003 $173,101.38 in cash flows | Asset has paid
Investment during the next five years $286,238.56 in cash in
2011
04434,23494/4344334.1 19
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ORCHD 2003- | 68571SACS $5 million Zero cash flows will be Asset made two

la generated regularly scheduled
interest payments after
January 2011

Preferred CPO | 74037AABS $5 million No cash would be received | Asset paid

Limited until January 2013 $921,3815.17 in
principal and $250,650
in interest on 7/26/11

RACERS 2001- | 76126CJX1 $5,952,982 81 Asset would not make any | In April 2011 Asset

21-E principal payments made a principal

payment of $273,100

SKTY 2005-2A | 80104MBJ6 $5 million Asset had a value equal Asset made a $3.925
50.06% of par million principal
payment and $1.8
million interest payment
on August 2, 2011

See Shelley Dec. at Ex. “12”. It is not surprising that Houlihan’s “status quo” valuation is so
flawed and falls far short of actual results. Anchorage hired Houlihan not value the Debtor’s
assets to determine their fair market value, but to provide Anchorage an analysis Anchorage
could use to convince other Class A-1 Noteholders to take 71% of par now rather than 100%
plus accrued interest later.

Even though its analysis relied on an “as of” date of January 10, 2011, and even though
Houlihan prepared a rebuttal report in August 2011, Houlihan has not updated its cash flows and
has not been asked by Anchorage to do so. See Shelley dec. at Ex. “10” (Hardie Depo. at 119).
According to Houlihan’s testifying expert, Houlihan did not even examine Indenture Trustee
reports after June 2011. Id. at 215-216. In other words, in making its case for confirmation,
Anchorage is intentionally relying on a valuation as of January 10, 2011 that has been
conclusively shown to be dramatically wrong, and has not taken any steps to provide itself with

updated information.
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The Orderly Liquidation Scenario

Houlihan’s favored scenario is the so-called “orderly liquidation” scenario. In this
scenario, the Collateral Securities would be liquidated over a period that Houlihan expects to
take two years, and which would generate $142.45 million in cash. Though not disclosed in the
Houlihan Report, the $142.45 million represents the $225.5 million in cash flows Houlihan
determined for the “‘status quo™ scenario, using a less egregious discount rate than Houlihan used
for the “status quo™ scenario.

The “orderly liquidation” scenario assumes $5.2 million in “senior expenses.” The
Houlihan Report provides no detail regarding such “senior expenses,” but it is clear that
Houlihan assumed that for the purported two-year liquidation period the Debtor would continue
to incur collateral management fees and Swap fees, which should have been excluded.

There are several glaring concerns regarding the “orderly liquidation™ scenario. For
example, since the Debtor has, as of August 4, 2011, approximately $13.5 million in cash with
only minimal “senior expenses” to pay, how does such cash factor into the “orderly liquidation
scenario™? In addition, Houlihan did not include any transaction costs associated with selling
Collateral Securities, such as broker fees. Such transaction costs are costs to be charged against
the Collateral Securities. See Plan at Ex. “E” (§ 4(c)).

Moreover, Houlihan fails to provide any details regarding the timing of the sales of any
Collateral Securities during the purported two-year period in which they allegedly are supposed
to be liguidated. Since nothing in the Anchorage Plan obligates Anchorage to sell all Collateral
Securities, Houlihan’s analysis fails to consider the distinct possibility that after two years

Anchorage will still hold numerous Collateral Securities.
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1. Hildene’s Proposed Plan of Reorganization

Though Hildene has appealed the MTD Opinion, Hildene believes it is necessary and
appropriate to provide this Court a plan alternative in the event that the MTD Opinion is
affirmed. Hildene anticipates filing within the next two weeks a proposed plan (and
accompanying disclosure statement) that will ensure that Class A-1 Noteholders are paid in full
and value that is available to pay all creditors is not lost simply because Anchorage senses an
opportunity to seize the Debtor's assets so that it can decide whether to liquidate or to hold and
collect cash proceeds from the Collateral Securities.

III. ARGUMENT

A, A Plan Proponent Carries the Burden of Proving Each Element of
Bankrupicy Code Sections 1129 and 1125.

Bankruptcy Code section 1129(a) lists the elements a plan proponent must satisfy in
order to confirm for a court to confirm a proposed plan of reorganization. See 11 U.S.C, §
1129(a). The plan proponent bears the burden of establishing the plan’s compliance with each of
these required elements. See In re TCI 2 Hidgs., LLC, 428 B.R. 117, 132 (Bankr. D.N.J. 2010)
(citing In re Danny Thomas Properties II, L.P., 241 F.3d 959, 963 (8" Cir. 2001) and Jn re
Charter Communications, 419 B.R. 221, 243 (Bankr, S.D.N.Y. 2009)).

If an impaired class has not accepted the proposed plan, a court may confirm the plan
over the non-consenting class (commonly referred to as a “cramdown” plan) only if the plan
proponent establishes that the plan satisfies Bankruptcy Code section 1129(b). See 11 U.S.C, §
1129(b). As with section 1129(a), the plan proponent bears the burden of establishing that the
plan satisfies section 1129(b). See TCI 2, 428 B.R. at 132.

“The court has an independent duty under the Bankruptcy Code to determine whether the

plan satisfies each element of section 1129, even in the absence of objections to confirmation,”

04434 23494/4344334.1 22




Case 11-20243-RTL Doc 160 Filed 09/09/11 Entered 09/09/11 21:19:45 Desc Main
Document  Page 28 of 48

Id at 132 (citing cases). Indeed, even if a party in interest does not raise an issue, by

representing that a plan satisfies Bankruptey Code section 1129, the plan proponent places the

issue squarely before the bankruptcy court. See In re Perez, 30 F.3d 1209, 1214 (9th Cir. 1994).
B. The Anchorage Plan Cannot Be Crammed Down on Class A-2 Noteholders

Because the Debtor’s Assets Are Sufficient to Pay the Class A-1 Noteholders
(and likely Hildene) in Full.

At bottom, the Anchorage Plan cannot be crammed down over at least Hildene’s Class A-
2 Notes because the Class A-2 Notes are “in the money.” Bankruptcy Code section 1129(b)(1)
provides that, notwithstanding section 510(a), a court may confirm a cramdown plan if the plan
“does not discriminate unfairly, and is fair and equitable, with respect to each class of claims or
interests that is impaired under, and has not accepted, the plan.” 11 U.S.C. § 1129(b)(1).

Hildene’s Class A-2 Notes are secured by the same collateral that secures the Class A-1
Notes. Hildene filed a secured proof of claim. See Claim No. 3-1. Indeed, the Indenture Trustee
filed a proof of claim asserting that all of the Notes were secured. See Claim No. 4-1 at § 9.
Section 1129(b)(2) sets forth the means by which a plan is “fair and equitable” to a dissenting
class of secured claims —~ a secured creditor either must (a) retain its lien on property to the extent
of the allowed amount of its claims and receive deferred cash payments totaling at least the
allowed amount of the claim, of a value, as of the effective date of the plan, of at least the value
of the creditor’s interest in the debtor's interest in such property; (b) if the collateral is sold, have
its lien attach to the proceeds, or (c) realize the indubitable equivalent of the creditor’s claim.

While it is clear that a senior class must be paid in full before a junior class may receive a
distribution, it is also clear that no class may be paid more than in full. In re Genesis Health
Ventures, Inc,, 266 B.R. 591 (Bankr. D. Del. 2001) (“A corollary of the absolute priority rule is
that a senior class cannot receive more than full compensation for its claims.”). See also H.R.

Rep. No. 95-595, at 414 (1977); 7 Collier on Bankruptcy, §1129.04 [4][a][ii]. Because the
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Anchorage Plan proposes to seize the Debtor's assets and potentially pay holders of Class A-1
Notes more than full compensation, the plan is not fair and equitable and may not be confirmed.

1. Anchorage Cannot Meet Its Burden of Establishing That No Value
Vill Flow to Holders of Class A-2 Notes.

In order to meet its burden under Bankruptcy Code section 1129(b), Anchorage must
prove to the Court that there is no reasonable chance any junior class could receive any value
from the Debtor’s assets. As set forth in the declarations Hildene has provided, Anchorage
cannot make this showing. This is because the Debtor (a) is generating significant cash flow, (b)
continues to pay its obligations in accordance with the terms of the Indenture, and (¢) continues
to improve, from a financial standpoint, as the financial markets (and the CLO markets in
particular) continue to rebound from the all-time low conditions that encompassed the financial
landscape in the aftermath of the financial crisis that culminated with the failure of Lehman
Brothers and the near failure of AIG.

The Debtor’s ability to generate cash to pay its obligations under the Indenture is tied
directly to the current 118 distinct Collateral Assets. Houlihan attempts to make hay of the fact
that many of these assets are “in default.” Such as assertion, even if true, is basically
meaningless without further analysis of the nature of the default, the cause of the default, the
ability to cure the default, the “defaulted” Collateral Securities’ underlying collateral, and other
circumstances surrounding the asset that impact the asset’s ability to generate future revenues.
Because many of the assets within the Debtor’s portfolio entered default months (or even years)
ago, the negative impact of such defaults (to the extent measurable) was felt long ago. Asa
result, the value of the Debtor has but one way to go: Up.

This Debtor and this case do NOT involve the proverbial “melting ice cube” where value

will quickly disappear if drastic steps are not taken; rather, it is a growing ice field that increases
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in value as assets once deemed hopeless rebound and produce additional value. One example,
noted above, involves the SKTY Asset, which Houlihan had assessed at fifty cents on the dollar,
but which in fact has repaid virtually all of the principal amount owed to the Debtor, plus
substantial interest, resulting in cash distributions that are well above 100% of par. As a result of
this error and other errors in the Houlihan Report, described below, Anchorage is unable to meet
its burden of establishing that the Class A-2 Notes are out of the money, and the Anchorage Plan

may not be confirmed

2. The HL, Report and the Rebuttal Report Utilize Unreliable Methods
to Undervalue the Debtor’s Assets.

As described in greater detail below, Houlihan utilized inappropriate and unreliable
methods to undervalue the Debtor’s assets. In addition to failing to acknowledge the current
revitalization of the structured financial product markets, Houlihan double counts the risk
associated with the CDO assets by first placing a low value on the assets to account for the
potential for defauit, then using a high discount rate (thereby double-counting the risk) to
determine the present value of the assets.

3. Indenture Trustee Reports Show that Houlihan Underestimated 2011
Cash Flows By a Dramatic Margin.

A review of the recent trustee reports prepared by the Indenture Trustee shows that
Houlihan underestimated 2011 cash flows by a significant margin. For example, in Houlihan’s
first two reporting periods (January 10, 2011 to July 8, 2011), Houlihan projected $10,411,693 in
cash, but the Debtor actually received $15,017,115.18. The difference — $4,605,422.18 —is a
huge mistake. When considered as a percentage of the original projection, the difference, a 44%
deviation, is even more astonishing.

Moreover, between July 8, 2011, and October 10, 2011, Houlihan projected that the

assets would generate $3,922,799 in cash. However, just between July 8, 2011 and August 4,
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2011, another $8,625,716.68 came in. So, without even considering what will happen in the
September and October reports, the Debtor has received nearly $5 million more than Houlihan
projected for the third reporting period in 2011. Over all three periods, Houlihan has
understated, with two months to go, cash flows by over $9.3 million. These developments once
again underscore that it would be highly improper and inequitable to wipe out all notes other
than the Class A-1 Notes based on Houlihan's projections and valuations that to date have proven

to be wholly unreliable.

4, The Credible Evidence Presented in Connection with the
Confirmation Hearing Will Establish At Least Class A-2 is “in the

Money”.

As set forth in the Birtel Report and Birtel Dec., there is persuasive evidence that the
revenues generated by the Debtor’s assets will, over time, produce cash flows sufficient to pay in
full the Class A-1 and a significant portion of Class A-2 Notes. Mr. Birtel projects that as of
August 4, 2011, the Debtor would have approximately $13.5 million in cash on hand, and the
Collateral Assets would generate at least $222.44 million in cash flow.

As of August 4, 2011, the Class A-1 Notes were owed $184,113,051 in principal and
$466,081 in accrued postpetition interest, for a total of $184,113,051. As of August 4, 2011, the
Debtor had approximately $13.5 million in cash on hand. Assuming that there would need to be
a $1 million holdback to pay bankruptcy and other senior expenses through the Anchorage Plan’s
effective date'® (resulting in an immediate $12.5 million paydown of Class A-1 Notes), and
assuming that the base collateral management fee and other senior expenses (except for swap

payments) accrue over time, Class A-2 Notes are “in the money” and entitled to distributions:

"¢ Hildene assumes that bankruptcy expenses will be no more than $1 million, a figure
that is likely well in excess of actual administrative expenses.
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ITEM PAYMENT REMAINDER
Total Cash Flows $222.44 million $222 .44 million
Senior Expenses (excluding swap ~$11.9 million $210.54 million
payments)'’

Class A-1 Note Principal and -$189,307,296 $21.8 million
Accruing Interest (after payment of

$12.5 million) ($172,079,132 principal plus paid 1o Class A-2

$17,228,164 interest)

Even under the flawed analysis contained in the Houlihan Report, back in January 2011,
Houlihan predicted over time a 97% return of principal and 100% of contracted interest. As
described above, Houlihan’s projections regarding cash flows have been wildly wrong thus far,
so the small gap between payment in full of the Class A-1 Notes and recovery for the Class A-2
Notes has been bridged.

The cash flows predicted by Houlihan in January 2011 were based on extraordinarily
conservative assumptions; this is not surprising, however, as they were generated to convince
non-Anchorage holders of Class A-1 Notes to support a purported accelerated liquidation of the
Collateral Assets at a 30% loss of principal. By contrasting (x) a 71% recovery under an
accelerated liquidation against (y) the overstated uncertainties associated with a recovery
projected at less than par, that is paid over a longer period of time, Anchorage sought to convince
holders of Class A-1 Notes to “take the money and run.” A more realistic portrayal of the cash

flows, as set forth in the Birtel Dec.,'® would not present creditors with this Hobson’s choice.

17 Houlihan estimated in the “status quo” scenario that $3,615,500 would be paid by the
Debtor on account of swap obligations. Going forward, there are no swap obligations.

3 The Birtel Report and Birtel Dec. reflects realistic, expected cash flows, not the worst
case scenarios typically employed by plan proponents like Anchorage that seek to purloin value
from junior classes,
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The Anchorage Plan leaves the Class A-1 Notes in place. Thus, the appropriate discount
rate to apply to discount future cash flows to present value is the rate that is set forth in the
Indenture, and which is reflected in the chart above. Such a rate is proper because: (a) the
Debtor is producing positive cash flow that is only increasing; (b) the estimated cash flows
already take into account default, prepayment, and other risks; and (¢) the Anchorage Plan
provides for the Class A-1 Notes to stay in place without any change in the contracted-for
interest rates. The Houlihan Report relies on an unduly onerous “double discount” discount rate
that is wholly inappropriate for the present valuation exercise.

3. The Anchorage Plan Ignores Fundamental Valuation Practices for
CDOs.

Finally, this Court should not “cramdown” Anchorage's Plan because it would result is
substantial lost value and fundamentally alter the carefully crafted economic structures set forth
in CDOs."? Ttis simply not “fair and equitable” to massively alter contractual expectations when
the Debtor’s performance is precisely what was anticipated by all Noteholders.

This is not, and will not be, a case of a “melting ice cube” where the Debtor’s collateral
securing claims is at any risk of declining in value. The Debtor is awash in cash and holding a
valuable portfolio of performing assets. Class A-1 Noteholders, when compared to the $208.8
million principal amount of actually performing Collateral Assets, are easily overcollateralized.
The chances of Class A-1 Noteholders not being paid their principal and contracted-for interest is

very unlikely

' Indeed, several of the Collateral Assets are CDOs with structures very similar to the
Debtor. If a creditor senior to the Debtor in these Collateral Assets were able to pull off the same
scheme as Anchorage is attempting here, extraordinary value that even Anchorage is depending
on could be lost.
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The reasons for this are found in the designs of CDOs. As explained in the Jefferson
Dec., a CDO is a carefully crafted securitization of various fixed income assets dependent on the
credit, performance and returns of the underlying assets. Rules for the manager and the note
holders are detailed in the indenture. The performance of the assets determines the amount and
timing of payments to creditors. The senior creditors are paid first in priority, while creditors
lower in priority received higher interest rates. When a portfolio experiences distress, as
measured by predetermined ratios, payments to junior creditors are instead shifted to senior
creditors to repay principal as protection for the liabilities to senior creditors. Junior creditors
stand in line behind senior creditors; instead of receiving cash interest payments, they are
credited with “payment “in-kind (“PIK™), which adds the unpaid interest amount to the
outstanding principal balance of the junior creditors’ debt.

The Debtor is a complex “CDO Squared” that was designed in accordance with the
summary set forth above. An event of default occurred in early 2009, at the height of the
financial crisis, but not because the Debtor missed any payments. Instead, a calculation fell
below a predetermined trigger. The Notes accelerated, with all cash flows being diverted to the
Class A-1 Notes, precisely as the Indenture was designed to protect them. As the Class A-1
Notes are paid down, contractually junior Notes grow as PIK is added to the principal balance of
such Notes; however, the amount of the junior Notes in no way impacts the recovery
expectations of Class A-1 Notes.

The values of the Collateral Securities and the underlying collateral of the Collateral
Securities are a function of many moving parts, including investors’ requirements for general
interest rate and credit spreads, specific credit performance, expected timing and numerous other

factors that affect fixed income securities generally and may impact CDOs by multiples. If the
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price of an individual bond or loan has declined due to such market factors, but the issuer of such
loan or bond is nevertheless paying its bills as due and had a reasonable expectation that it could
continue to do so, no bankruptcy could be filed against the issuer. See 11 U.S.C. § 303(h)(1)
(setting forth requirement that an involuntary debtor must have generally failed to pay its debts
as they come due). If an involuntary bankruptcy were permitted under those circumstances, the
issuer could be compelled to turn over all of its assets to the senior creditors that had acquired the
debt at very distressed prices so that senior creditors could liquidate the assets or hold them
simply to improve their internal rate of return, harming many stakeholders, including junior
creditors and other senior creditors who could receive less than par.

Houlihan has not undertaken the detailed analysis that would be necessary to demonstrate
that, notwithstanding $208 million in performing Collateral Assets and another $156 million in
“defaulted” that are likely to generate some value, why only Class A-1 Noteholders should
receive 100% of the value of the Debtor’s assets. Houlihan has not, for example, run cash flow
projections and examined the likelihood of default for every single underlying security of the
Collateral Securities, or run cash flow projections and defauit analyses for the securities
underlying those underlying securities. Houlihan has not explained why, in the case of the
RACERS Trust 2004-13-E, would Houlihan assume Citigroup is likely to default and have so
little value such that it would only pay 17% of the bond held by the RACERS asset, which bond
alone is sufficient to pay in full RACERS (which in turn means the Debtor would be paid in
full). See Jefferson Dec. at q 14.

[t is little wonder that the Debtor has performed as expected by traders like Hildene {and
far better than Houlihan projected) since January 2011. The Collateral Assets that were likely to

default have already defaulted. Of those defaulted assets, some portion will never recover, but
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others certainly will as their underlying investments improve, building “par.” Those defaulted,
but still performing, Collateral Securities are valuable options to the Debtor as time passes. See
Jefferson Dec. at 9 19-26. CDOs like the Debtor are structured to provide certainty to capital
markets participants, setting forth procedures to be followed when in an event of default. That
certainty has been threatened by the commencement of this case, and will be substantially
undermined if Anchorage succeeds with taking away all of the value for itself and other Class A-
1 Noteholders (who stand to lose 30% of their investments).

Consider what would have happened had the Anchorage Plan been confirmed on January
10, 2011, based on the Houlihan Report. Anchorage would enjoy the benefit of an extra $9.3
million in cash. Anchorage would have benefitted from the massive paydowns by the GALLA
Asset, the LARGO Asset, and the SKTY Asset. Rather than describing the LARGO Asset as
I Sicllcy Dec. at Ex. 1, no doubt Anchorage would
have written, “wow, aren’t we lucky that this did not happen prior to confirmation.”

C. The Anchorage Plan Fails to Satisfy Numerous Sections of Bankruptey Code
section 1129(a)

1. No Impaired Class Has Accepted the Anchorage Plan.

This Court should not confirm the Anchorage Plan because Anchorage has not
established that an impaired consenting class has accepted the Anchorage Plan. The Anchorage
Plan purports to impair Class 3 (the Class A-1 Note claims) and clearly impairs Classes 4-10
(since all such Classes are wiped out under the Anchorage Plan). Anchorage has asserted that
Class 3 has accepted the Anchorage Plan. As demonstrated below, no impaired class has
accepted the Anchorage Plan.

Bankruptcy Code section 1129(a){10) provides that if a plan contains at least one

impaired class, a plan is not confirmable if no impaired consenting class has accepted the plan:
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“If a class of claims is impaired under the plan, at least one class of claims that is impaired under
the plan has accepted the plan, determined without including any acceptance of the plan by any
insider.” 11 U.8.C. § 1129(a)(10). Section 1126(c) governs class acceptance: “A class of claims
has accepted a plan if such plan has been accepted by creditors, other than any entity designated
under subsection () of this section, that hold at least two-thirds in amount and more than one-
half in number of the allowed claims of such class held by creditors, other than any entity
de_signated under subsection (e) of this section, that have accepted or rejected such plan.” 11
U.S.C. § 1126(c).

Here, the sole offered evidence of the voting on the Anchorage Plan is the Epiq Affidavit.
The Epiq Affidavit contains a table setting forth the tabulation of the ballots Epiq recetved. The
Epiq Affidavit did not include copies of the ballots nor disclose the identities of who voted.

Of the six votes allegedly cast by Class A-1 Noteholders in favor of the Anchorage Plan,
three were submitted by Anchorage (one for each of the Anchorage funds). Each time
Anchorage acquired a Class A-1 Note, Anchorage Capital would acquire the claim, and

| subgequent internally allocate the claim to its three funds. In other words, in terms of its
contracting with third parties, it always acted through Anchorage Capital. A fourth vote was
almost assuredly directed by Anchorage to vote in favor of the Anchorage Plan because
Anchorage had contracted to purchase the claim prior to the voting deadline, but the contract had
not yet consummated. See Shelley Dec. at Ex. 8.

If all four votes submitted by Anchorage entities are collapsed into one vote, then Class 3
under the Anchorage Plan has not accepted the Anchorage Plan. The vote would be three in

favor (Anchorage plus the two unidentified ballots that purportedly voted yes) and three against.
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See Epiq Affidavit at Ex. “5”. Pursuant to Bankruptcy Code section 1126, it takes more than
350% of the number of ballots submitted for a class to accept a plan.

It is appropriate for this Court to treat the four Anchorage votes as a single vote. As
described above, four of six votes in favor of the plan were cast at the direction of a single entity
— Anchorage Capital. That Anchorage Capital acted through three funds that it owns and
controls and through a seller who agreed to vote at Anchorage’s direction as a condition of the
sale does mean that Anchorage gets four votes while others get one. The only circumstance in
which Courts have permitted a lone creditor to vote multiple times under 1126(c) is when the
creditor holds multiple distinct claims in a particular class, meaning “distinct rights to payment”
acquired through “separate and unrelated arms length transactions.” In re Gilbert, 104 B.R. 206,
211 (Bankr. W.D. Mo. 1989); see also Inre Kreider, 2006 WL 3068834, *3 (Bankr. E.D. Pa.
2006) (distinet claims votéd by a single creditor may be voted under 1126(c)) (citing In re
Gilberr). Such circumstances are not present here. Far from being separate and unrelated,
Anchorage’s claims are all based on the same Notes, all issued on the same date, in the same
tranche within the same CDO structure. In each case, Anchorage Capital acquired the claims,
and then sub-allocated to its funds. It does not matter that Anchorage acquired its claim
incrementally — its acquisition of additional Class A-1 Notes did not alter the fact that Anchorage
still held a piece, albeit larger, of the same part of the same transaction by the Debtor.

If Anchorage is allowed to acquired claims, and then allocate them into its own sub-
funds, with each sub-fund casting its own ballot, the numerosity requirement under 1126(c)
would be effectively gutted, as any single creditor could create the number of votes needed for
acceptance merely by internally distributing the amount of the claim across the necessary

number of funds under its control, or by acquiring a claim in increments and conditioning each

04434 23494/4344334.1 33




Case 11-20243-RTL Doc 160 Filed 09/09/11 Entered 09/09/11 21:19:45 Desc Main
Document  Page 39 of 48

purchase on the seller voting the plan. It cannot be the correct result that plan acceptance under
1126(c) can be so transparently gamed, and this Court should instead treat all four of
Anchorage’s votes as a single vote by a single creditor with a single claim. Class 3 therefore has
not accepted the Anchorage Plan, and no impaired class has accepted the Anchorage Plan. The
Anchorage Plan does not satisfy Bankruptcy Code section 1129(a)(10).

2. Anchorage Has Not Proposed its Plan in Good Faith and Did Not
Comply with the Provisions of the Bankruptcy Code

This Court should not confirm the Anchorage Plan because Anchorage has not proposed
the Anchorage Plan in good faith, as required by Bankruptcy Code section 1129(a)(3), and
cannot comply with all applicable provisions of Bankruptcy Code section 1129(a)(2).

a Because Anchorage Was Ineligible to File the Involuntary

Petition, the Anchorage Cannot Satisfy Either Section 1129(a)(2)
or Section 1129(a)(3).

Anchorage commenced this case even though it (knowingly) held only secured non-
recourse claims against the Debtor, and had solicited the Anchorage Plan on the basis that all
Class A-1 Noteholders would not have any unsecured deficiency claims. A secured non-
recourse lender may not be the qualifying petitioning creditor to commence an involuntary case.

Hildene acknowledges, as it must, that it raised these arguments in connection with its
Motion to Dismiss, which this Court denied. See MTD Op. at 10, 13, However, in denying the
Motion to Dismiss on this basis, this Court did not determine whether Anchorage was an eligible
petitioning creditor. This Court instead held Hildene lacked standing to raise the argument. See
id. at 10 (“Movant may not question the petitioning creditors’ qualifications.”).

The stakes and the procedural posture are now different. Anchorage is not merely the
petitioning creditor; it is a proponent of a plan of reorganization. Hildene, as the holder of Class

A-2 Note Claims that are to be discharged under the Anchorage Plan, has standing to oppose
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confirmation. See 11 U.S.C. § 1109. But even this Court were to conclude that Hildene lacks
standing to raise a section 1129(a)(2) objection, this Court has an independent duty to determine
that the Anchorage Plan satisfies each element of section 1129. See TCI 2, 428 B.R. at 132.
Anchorage must demonstrate to this Court that it has complied with both sections 1129(a)(3) and
1129(a)(2) when it commenced an involuntary case when it held only secured non-recourse debt,
it was proposing a plan that only gave Class A-1 Noteholders secured claims, and Anchorage
was seeking to liquidate the Collateral Securities in violation of the Indenture, by exercising a
power than not even the Indenture Trustee could exercise. The arguments were made in the
Motion to Dismiss (and reply) and are incorporated herein by reference, see Motion to Dismiss at
15-19 and Reply at 6-11, and the facts have not changed. As part of its duty to determine if the
Anchorage Plan is confirmable, this Court can and should determine that Anchorage was not
qualified to be a petitioning creditor, and thus cannot satisfy either section 1129(a)(2) or
1129(a)(3).

b. Anchorage Did Not Commence this Involuntary Case and

Propose its Plan to Maximize the Value of the Debtor’s Assets,
But to Capture the Value of the Debtor’s Assets for Itself.

In its MTD Opinion, this Court stated that the “petitioning creditors have demonstrated a
good faith basis for filing bankruptcy to maximize the value of the debtor’s assets by actively
managing them.” MTD Op. 16. This Court found that “Anchorage asserts that the collateral
could yield a better return if it were managed, or liquidated in an orderly fashion, not just left to
runoff by collection of the debt securities held in trust now.” Id at 5.

The facts demonstrate that Anchorage did not file this case or the Anchorage Plan to
maximize the value of the Debtor’s assets, or even to protect the interests of all Class A-1
Noteholders. Rather, Anchorage sensed an opportunity to make an extraordinary amount of

money, but only if it could convince this Court that Anchorage’s asserted value of the Debtor’s
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assets were far less than they really are, or what Anchorage believes them to be. This is
paradigm of bad faith.

Anchorage first acquired $5 million face amount of Class A-1 Notes in October 2009,
paying 25.5% of the face amount. As of the date of Anchorage’s initial acquisition, the Class A-
1 Notes were owed approximately $212.8 million. At that time, Anchorage apparently had no
plans to force the Debtor into bankruptcy. However, it expressly believed || GccIEczNzNG
_ Anchorage believed at that time the Debtor’s collateral had a then-market value
I o < amount then owed to the Class A-1 Noteholders.
See Shelley Dec. at Ex. "3".

By April 15, 2011, after purchasing Class A-1 Notes at 67% of par in January 2011 and
60% of par in March, as of April 15, 2011, Anchorage internally determined the market value of
the Debtor’s assets — See Shelley Dec. at Ex. “3”. Thus, while
it was asserting in its Disclosure Statement that the market value of the collateral, if sold on an

orderly basis over the next two years, was only $142 million,?® and that the collateral was only

getting worse, Anchorage did not believe it — [ EEEEEEEG—_——

Anchorage’s scheme required a very quick confirmation, because the more time elapsed,
the more likely evidence would surface showing that the value of the Debtor’s assets would be
far in excess of what is described in the Disclosure Statement. It has been Anchorage’s repeated

assertions that this Court needed to move quickly because the Debtor’s collateral was

20 Amazingly, even though it claimed it had analyzed market data for determining its
market value of the Class A-1 Notes, Houlihan never saw, much less considered, Anchorage's
own purchases! See Shelley Dec. at Ex. “10” (Hardie Dep. Tr. at 125).
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deteriorating and was likely to worsen. See Anchorage Disclosure Statement at 1, 12, 15. Those
statements are not only wrong as a factual matter, Anchorage knew that they were wrong.
Perhaps more than anything else, Anchorage’s desire nof to maximize value of the
Debtor’s assets (even though it is telling the Court otherwise) is reflected in an internal
Anchorage e-mail in late January 2011, On January 28, 2011, Anchorage learned that the
LARGO asset — an asset that was listed with a $2 million face amount but was categorized as a
defaulted asset and with a value of only $800,000 — paid off in full. Anchorage wrote:
.
Shelley Dec. at Ex. “1” (emphasis added).

It is shocking to the conscience that Anchorage would represent to the Court that its goal

is to maximize value while it internally believed —
I Y hcn asked during his deposition whether the Debtor and

Class A-1 Noteholders benefited from payment in full of a defaulted asset, Mr. Hardie of
Houlihan confirmed that it would be. See id. at Ex. “10” (Hardie Depo. at 240-241).

3. The Anchorage Plan Violates the “Best Interests of Creditors” Test.

Anchorage must demonstrate that the Anchorage Plan satisfies the so-called “best
interests of creditors” test — that for each creditor in an impaired class that has not accepted the
Anchorage Plan, such creditor “will receive or retain under the plan on account of such claim or
interest property of a value, as of the effective date of the plan, that is not less than the amount
that such holder would so receive or retain if the debtor were liquidated under chapter 7 of this
title on such date.” 11 U.S.C. § 1129(a)(7).

Anchorage argues that in a fire sale scenario, which it equates with a Chapter 7
liquidation, Debtor’s assets would yield proceeds of at most $128.2 million, whereas an orderly

liquidation under Anchorage’s Plan would produce $142.4 million in proceeds. See Anchorage
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Disclosure Statement at 57-58; Houlihan Report at 29. However, if Anchorage is to be believed
that the proceeds of Chapter 7 liquidation would not even come close to repaying secured claims,
much less providing value for unsecured creditors, the assets could not be liquidated in the first
place. Instead, fundamental principles of Chapter 7 law would require the Chapter 7 Trustee to
abandon the assets to the Indenture Trustee, who, under Section 5.5 of the Indenture, would be
unable to sell the assets absent consent of 66.66% of each of the Noteholder classes.

This is because the basic role of a Chapter 7 Trustee is to act as “the representative of a
debtor’s unsecured creditors and is to use the powers granted him by the Bankruptcy Code for
the benefit of those creditors.” Noland v. Williamson (In re Williamson), 94 B.R. 958, 962
(Bankr. S.D. Ohio 1988). In this role, “[t]he Chapter 7 trustee’s primary role is to liquidate
property for the benefit of unsecured creditors and not for the benefit of secured creditors or the
debtor.” In re Rambo, 297 B.R. 418, 433-434 (Bankr. E.D. Pa. 2003); see also In re Gallagher,
283 B.R. 342, 344 (Bankr. M.D. Fla. 2002). Indeed the Chapter 7 trustee is specifically
instructed by the United States Trustee to sell only those secured assets that will generate funds
for the benefit of unsecured creditors. U.S. Department of Justice Executive Office for United
States Trustees, Handbook for Chapter 7 Trustees at 8—20 (2002). See Shelley Dec. at Ex. “11”.

Accordingly, where an estate has no equity in a property, and therefore no unsecured
creditor could benefit from sale of the property, the property must be abandoned. In re Feinstein
Family Partnership, 247 B.R. 502, 507 (Bankr. M.D. Fla, 2000) (“It is almost universally
recognized that where the estate has no equity in a property, abandonment is virtually always
appropriate because no unsecured creditor could benefit from the administration.”).

Therefore, in a hypothetical Chapter 7 scenario, the Chapter 7 trustee would abandon the

assets to the Indenture Trustee. The Indenture Trustee holds the Coilateral Securities as security
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for all Notes. The assets would generate cash over the life of the transaction, which, according to
Houlihan would resuit in payment to Class A-1 Noteholders of 96.8% of par (as compared to
71.84% of par under Anchorage’s Plan) plus 100% of all interest. Moreover, if Houlihan’s
valuation is too low by even a very small amount, Class A-2 Noteholders would also receive
some return on their investment. The Anchorage Plan does not satisfy 1129(a)(7).

4, The Anchorage Plan Contains Illegal Third Party Releases.

The Anchorage Plan impermissibly requires third parties, including Hildene, to release
claims against Anchorage (among others). Section 12.6 states that none of the “Exculpated
Parties™ shall have any liability to any person for any “act or omission in connection with, or
arising out of, (a) the filing of the involuntary Chapter 11 petition, (b) the preparation and
prosecution of the Chapter 11 Case . . ..” Further, section 12.7 insulates Anchorage and other
third parties by permanently enjoining creditors from exercising rights against third parties with
respect to the claims such creditors hold. See Anchorage Plan at § 12.7. It is well settled that
Bankruptcy Code section 524(e) bars third party releases. Moreover, in the Third Circuit third
party releases are generally permitted only if consented to by the releasing party. See In re
Nicholas Midway Peir, LLC, 2010 WL 2034542, at *13 (Bankr. D.N.J. May 21, 2010); fnre
Spawnsion, Inc., 426 B.R. 114, 145 (Bankr. D. Del. 2010).

No doubt Anchorage will claim that section 12.6 is a typical exculpation clause routinely
approved by courts considering chapter 11 plans. Anchorage, however, is wrong for two
reasons. One, the scope of the exculpation clause is much broader than permitted under
Bankruptcy Code section 1125(e), both because section 12.6 applies to prepetition conduct and
applies to persons who had nothing to do with the Anchorage Plan, such as the Debtor’s directors

and advisors and the Indenture Trustee.
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Two, Anchorage cannot insulate itself from liability for breaching the Indenture. Hildene
contends that by filing the involuntary petition Anchorage has breached the Indenture. There is
little doubt that Anchorage will contend that section 12.6 applies to exculpate that precise
conduct. Simply put, if a party who is prohibited by contract from filing an involuntary petition
decides to do so, it risks liability to the parties with whom it contracted.”'

5. The Anchorage Plan Proposes to Grant the Debtor a Discharge in
Contravention of Bankruptcy Code Section 1141(d)}(3).

The Anchorage Plan improperly proposed to grant the Debtor a discharge in violation of
Bankruptcy Code section 1141(d)(3). This section provides that a chapter 11 debtor is not
‘entitled to a discharge if (i) the plan provides for the liquidation of all or substantially all of the
debtors assets, (ii) the debtor will not engage in business after confirmation, and (iii) the debtor
would be denied a discharge under chapter 7. In the present case, all three factors are satisfied.
First, there can be no bona fide dispute that under the Anchorage Plan the Debtor is
liquidating substantially all of its assets. See Anchorage Plan at § 5.2(b) (“On the Effective Date,
the Debtor shall transfer title to the Designated Assets to NewCo free and clear of all liens,
Claims, Causes of Action, interests, security interests and other encumbrances ....”"). Thereafter,
the assets are to be liquidated in accordance with the Investment Management Agreement.
Second, following disposition of substantially all of its assets to NewCo, the Debtor will
exist for the sole purpose of making distributions to creditors. Once these distributions are
complete and the Termination Date occurs, “the Debtor shall be deemed dissolved for all

purposes to the fullest extent permitted under applicable Cayman law.” Anchorage Plan at § 5.4.

2l While this Court should refuse to approve the exculpation clause as a matter of
bankruptcy law, in light of the Supreme Court's decision in Sterwn v. Marshall, 564 U.S. __
(2011), Slip Op. 10-179 (June 23, 2011}, this Court may lack subject matter jurisdiction to
compel releases of claims that arise as a matter of non-bankruptcy law.
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The Anchorage Plan is clear that the Debtor is to be dissolved, and will not engage in business
after the plan is consummated.

Finally, as a corporate debtor, the Debtor would not be entitled to a discharge in a case
under chapter 7. 11 U.S.C. § 727(a)(1) (specifying that a discharge is not available under chapter
7 if the debtor is not an individual). Accordingly, the proposed discharge of the Debtor under the
Anchorage Plan is impermissible, rendering the plan unconfirmable.

6. The Anchorage Disclosure Statement Fails to Satisfy Bankrupicy
Code Section 1125.

The Anchorage Disclosure Statement fails to disclose material information that should
have been provided to at least Class A-1 Noteholders. This Court must independently assess the
adequacy of the Anchorage Disclosure Statement even though it accompanies a plan that only
permits Class A-1 Noteholders to vote. Moreover, if the Anchorage Disclosure Statement failed
to provide adequate information to Class A-1 Noteholders such that the voting would have been
altered to reject the Anchorage Plan, Hildene has standing to raise it because the Anchorage
Plan, if confirmed, directly harms Hildene’s Class A-2 Notes. See Perez, 30 F.3d at 1217.

First, the Anchorage Disclosure Statement is missing material information. The
Anchorage Disclosure Statement relies on the Houlihan Report. Putting its obvious flaws, the
Houlian Report relies on data and projects cash flaws that are grossly outdated. The Houlian
Report determined cash flows as of January 10, 2011. That was eight months ago, and the
information is clearly stale. During the eight month period, actual cash proceeds through August
4, 2011 have exceeded Houlihan’s estimates through October 10, 2011 by over $9.3 million. At
minimum, the Disclosure Statement must be updated to provide this material economic
information, since the Anchorage Plan purportedly calls for Class A-1 Noteholders to take a 30%

loss of principal. Moreover, Hildene has provided a more recent valuation that demonstrates that
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the Collateral Securities will, over time, produce cash sufficient to pay in full all Class A-1
Noteholders. Regardless of whether Anchorage disagrees with that valuation, other Class A-1
Noteholders should have an opportunity to consider it for themselves.

In addition, nowhere in the Anchorage Disclosure Statement is there any disclosure as to
the mechanics for the liquidation of the Collateral Securities in the “orderly liquidation™
scenario, nor is there any disclosure that Anchorage can indeed hold on to the Collateral
Securities for as long as it likes, notwithstanding the representations to this Court that the so-
called “orderly liquidation” will only take two years.

Second, the Anchorage Disclosure Statement completely omits any disclosure concerning
Anchorage’s eligibility to commence this involuntary case. As detailed in the Motion to
Dismiss, Hildene contended that Anchorage improperly commenced this case because it holds
only secured, non-recourse debt against the Debtor, and that the Indenture is designed to prevent
Class A-1 Noteholders from commencing an insolvency proceeding against the Debtor. While
this Court denied the Motion to Dismiss, this Court did not decide whether Anchorage’s
commencement was in fact proper. Class A-1 Noteholders should have been supplied with full
disclosure of the issues concerning Anchorage’s eligibility to be a petitioning creditor so as to
decide whether to vote for the Anchorage Plan that legitimizes such conduct.

D. Even if the Anchorage Plan is Confirmable, Because Hildene Intends to

Propose its Own Confirmable Plan of Reorganization, This Court Should
Determine Which Plan to Confirm under Bankruptcy Code Section 1129(d).

Hildene intends to file with the next two weeks a proposed plan of reorganization. The
proposed plan will assure payment in full for Class A-1 Noteholders and will permit each junior
Noteholder to the right to vote, giving all Noteholders the voice that the Indenture provides but
Anchorage has sought to destroy. Bankruptcy Code section 1129(c) provides that this Court may

confirm only one plan, but if “the requirements of subsections (a) and (b) of this section are met
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with respect to more than one plan, the court shall consider the preferences of creditors and
equity security holders in determining which plan to confirm.” Thus, even if this Court
concludes that the Anchorage is confirmable, it should defer deciding confirmation of the
Anchorage Plan.

IV. CONCLUSION

Based on the foregoing, Hildene respectfully requests that this Court deny confirmation
of the Anchorage Plan and deny approval of the Anchorage Disclosure Statement.

Dated: September 9, 2011
New York, New York
QUINN EMANUEL URQUHART &
SULLIVANLLP

Counsel for Hildene Capital Management and
Hildene Opportunities Master Fund, LTD

/s/ Scott C. Shelley
Scott C. Shelley
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