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WALSH, J. Q—M

This opinion 1s with respect to Tipper Tie, 1Inc.’s
(“Tipper Tie”) motion (Doc. # 17) to reopen the adversary
proceeding commenced by Charles A. Stanziale, as the liquidating
trustee of Custom Food Products, Inc. (“"CFP”), and to set aside the
default judgment entered in that proceeding.
BACKGROUND
CFP was in the business of developing, manufacturing, and
marketing pre-cooked meat products to packaged food manufacturers
and national fast-food restaurant chains. On April 13, 2007, CFP
filed a voluntary bankruptcy petition under Chapter 11 of the
Bankruptcy Code, 11 U.S.C. §§ 101 et seqg. Pursuant to the court-
confirmed Joint Plan of Reorganization, Charles A. Stanziale, Jr.,
was appointed Liquidating Trustee (“Trustee”). In that capacity,
he commenced an adversary proceeding on March 19, 2009, to recover
allegedly preferential payments made to Tipper Tie. Instead of
mailing the Summons and Complaint to Tipper Tie’s business address
in North Carolina - which address was listed on the pre-petition
invoices as well as on Tipper Tie’s proof of claim - the Trustee
mailed them to Tipper Tie’s remittance address in Chicago. That
address was for a Bank of America lockbox set up only to receive
payments.
Tipper Tie never answered the complaint, and this Court

entered a default Jjudgment on September 23, 2009 (“the Default
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Judgment”) . Nearly a year later, the Trustee’s counsel sent a
letter to Tipper Tie’s business address in North Carolina enclosing
the Default Judgment. Tipper Tie then filed the instant motion to
reopen the adversary proceeding and to set aside the Default
Judgment, pursuant to Federal Rules of Civil Procedure 55(c) and
60 (b), made applicable by Federal Rules of Bankruptcy Procedure
7055 (c) and 9024.
DISCUSSION
Pursuant to Federal Rule of Civil Procedure 60(b) (4), this
Court may set aside the Default Judgment if that judgment is void,
and a default judgment is void if the complaint was never properly

served. Sun Healthcare Group, Inc. v. Mead Johnson Nutritional (In

re Sun Healthcare Group, Inc.), 2004 Bankr. LEXIS 572 at *19

(Bankr. D. Del. Apr. 30, 2004) (citing Gold Kist, Inc. V.

Laurinburg 0il Co., 756 F.2d 14, 19 (3d Cir. 1985) (“a default

judgment entered when there has been no proper service of the

complaint is, a fortiori, void, and should be set aside.”).

Proper service of a summons and complaint may be made upon a
corporation via first class mail if it is sent to an officer or
agent. Federal Rule of Bankruptcy Procedure 7004 (b) (3) . Strict
compliance with this rule 1is required, particularly when the
plaintiff knows the defendant’s business address and the identity

of the person designated to receive service of process. ee In re

Golden Books Family Entm’t, 269 B.R. 300, 305 (Bankr. D. Del. 2001)
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(finding ineffective service of process sent to a P.0O. Box,
addressed to “Asst. Controller”). The Trustee’s attempt to effect
service of process by sending the Summons and Complaint to Tipper
Tie’s remittance address failed to comply with Rule 7004 (b) (3).
The remittance address was to a lockbox at Bank of America, and
Bank of America was not authorized to receive service of process.
Furthermore, the Trustee knew Tipper Tie’s business address.
Without effective service of process, the Default Judgment is void.
Accordingly, I will grant Tipper Tie’s motion to reopen the
Trustee’s adversary proceeding.

CONCLUSION

For the reasons stated above, Tipper Tie’s motion to reopen

the adversary proceeding and to set aside the Default Judgment is

granted.
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ORDER

For the reasons set forth in the Court’s memorandum
opinion of this date, Tipper Tie, Inc.’s motion (Doc. # 17) to
reopen the adversary proceeding and for relief from default

judgment is granted.
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Dated: November 4, 2010



